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FOREWORD 


oe are three compilations of material with respect to the 
administration of Legal Aid Clinics. The first, a pamphlet en- 
titled How to Organize a Legal Aid Clinic (1935), is of interest pri- 
marily to those who are planning to establish such an agency. The 
second is the present monograph, a set of instructions for students. 
It is designed to save time in acquainting them with certain of the 
fundamentals of objective, method, and material. The contents repre- 
sent experimentation and contributions of ideas by students and staff. 
The student is urged to reread the monograph frequently during the 
year as his acquaintance with the subject matter develops. The third 
is Legal Aid Clinic Instruction at Duke University (Duke University 
Press, 1944). It is written from the viewpoint of the instructor. 

The present monograph is the result of the thinking of many per- 
sons. The undersigned is merely the reporter. To Mr. E. C. Bryson, 
who has reviewed the material, the writer is greatly indebted. Thanks 
are also due Mr. C. H. Miller for work in connection with the first- 
semester material. 

Joun S. Brapway 

Duke University 

May, 1946 
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INTRODUCTION 


Tue GENERAL OBJECTIVES OF THE LEGAL Arp Ciinic CoursE 


cy object of legal education may be described in terms of 

aiding the student to attain the degree of self-confidence and 
professional maturity in bearing the responsibilities and discharging 
the duties expected of the lawyer by the discriminating public. Ortho- 
dox law school courses provide a foundation of unquestioned value. 
But the law student who receives his diploma must usually cross a 
substantial gap before he becomes the seasoned practitioner who in- 
spires in his clients a reasonable amount of confidence. The Legal 
Aid Clinic course is one type of bridge. 

An examination of the gap suggests the areas of additional knowl- 
edge, skills, and points of view which the student may profitably seek 
to acquire. For example, he is accustomed to working in the class- 
room and in the law school library; he may be ill at ease in the law 
office, the courthouse, and other places where practicing lawyers dem- 
onstrate their professional competence. As a student observer, he 
knows something about the manner in which completed cases have 
progressed to a conclusion; but he may not have acquired the profes- 
sional habits or “drive” characteristic of the participating practitioner. 
He may be familiar with the mental process of the judge and the legal 
scholar, and yet not appreciate how the advocate or office lawyer 
thinks. He may realize that a lawyer owes a duty to his client, the 
court, his profession, and his community to be at once a cultured 
gentleman, a sound legal scholar, and an efficient and understanding 
public servant; but he may still lack the necessary experience to exem- 
plify these qualities in his own daily life. To him “the facts” may be 
items printed on the page of a volume of appellate decisions or a 
statement by a law professor in hypothetical form; to the practicing 
lawyer, they may be quite different. Finally, the law student may 
have acquired facility in the art of dealing with the faculty, the case 
book, research, legal writing, examinations; but he may never have 
faced a flesh-and-blood client. 

The attainment of the foregoing objectives calls for special types 
of bridgebuilding. Attention should be given to the teaching method; 
but the other side of the task—the learning process—should not be 
neglected. One assumes that this learning process consists of four 
general steps: a planting of the idea, observation as the instructor 
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demonstrates how the idea functions in practice, participation by the 
student under supervision for the purpose of gaining experience, 
eventual relaxation of the supervision so that the student acquires the 
necessary self-confidence to proceed on his own. 

The present book plants the idea. Classroom and office exercises 
provide demonstration and limited participation. The handling of 
actual legal aid clients covers the fourth point. 

A note of caution should be sounded. The student in his other 
courses has been presented with carefully selected material. However 
useful it may be as a teaching device, it is not always typical of the 
matters which come into the average law office which accepts general 
practice. Perhaps nine out of every ten such matters never reach 
court at all. Of those which are litigated, only a minority come up 
on appeal. The selection for inclusion in casebooks is even more 
exacting. The law student may need to revise his ideas as to the sort 
of “raw material” with which the practitioner deals. He may not like 
routine law practice. This is something he should find out promptly 
about himself. 

The Legal Aid Clinic staff is primarily concerned with training 
students to become well-rounded lawyers who will be capable of 
maintaining their own law offices. The student who finds it easy to 
do one part of the Legal Aid Clinic work should seek opportunities 
to improve his abilities in other directions where he may not be so 
naturally well equipped. 

The objects of Legal Aid Clinic work, then, are practical rather 
than cultural. It is natural that the law student should come to ap- 
preciate them more fully after he is in practice and in competition with 
those members of the bar who have not had this training. But it is 
important for him, from the very beginning, to realize that this course 
is a different approach to the law from that which he has previously 
made. The difference may be suggested by an oversimplification. 
We may say that, in general, a major question to be answered in the 
orthodox law school course is, What is the law respecting a given set 
of facts? Perhaps it might be stated in these terms: How should a 
lawyer think when he is determining the law with respect to a given 
set of facts? In the Legal Aid Clinic course, the question is a broader 
one: What shall I do for this client? The client may be an individual 
person, a corporation, a group of persons, or even that intangible ag- 
gregation often referred to as “the community.” The bond between 
lawyer and client may be in contract or in status. In the Legal Aid 
Clinic course, the rule of law is a tool not only to be built or dis- 
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covered, but to be used for a specific person’s benefit. This client’s 
reaction is a significant factor. 

To make progress toward this object requires a somewhat different 
kind of thinking from that to which the law student has become ac- 
customed. The course proposes to introduce him to another mental 
process that is peculiar to the practicing lawyer. 


CHARACTERISTICS OF THE LecaL Ain CLINIC CourRsE 


The Legal Aid Clinic course differs from other law school courses 
in object, material, and method. 
As to the objects: 


I. Specific objectives: 

It may be well to list a few of the more obvious specific objec- 
tives. The student should learn how to— 

A. Make decisions where the situation calls for responsible de- 
termination. 

B. Plan a campaign at law, including gathering the necessary 
facts, marshaling the facts and legal theories, determining the goal 
and means; and then carry out the plan to a reasonable conclusion. 

C. Think of the client as a human being and not as an imper- 
sonal element in a hypothetical set of facts. 

D. Become sensitive to ethical considerations. 

E. Know something about the limit of effectiveness of legal tools 
in solving human problems, and the need for, and methods of, se- 
curing interprofessional co-operation in client-serving. 

F. Realize some of the potentialities of the lawyer as a socio- 
legal engineer. 


II. The course is not designed primarily to: 
A. Teach either substantive or adjective law. 


The constant query is not, What is the law on this point? 
but rather the larger question, What shall I do for this client? 
The scholar reading the advance sheets sees the case in retro- 
spect. The practicing lawyer facing the client who has come to 
tell his distress looks forward along a hitherto untraveled road. 


B. Review or follow up any of the other law school courses. 


The Legal Aid Clinic course deals with the mental process of 
the practicing lawyer. While it may cover the same ground as 
an earlier law school course in a particular case, its viewpoint is 
different. For example, a pre-law student may think of a con- 
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tract as a piece of paper with something written upon it. A law 
student may forget about the paper in his concentration upon 
abstract legal concepts such as consideration, offer and accept- 
ance, legality of object. The Legal Aid Clinic student may see 
the same situation, but will be concerned with whether the docu- 
ment outlined will or will not solve the peculiar difficulties of a 
particular client. The fact that the contract is the same in each 
instance is entirely incidental. 


C. Aid the student to pass the bar examination. 


The purpose is to find some form of instruction to take the 
place of a legal apprenticeship—now an obsolescent device. 


LD. Teach the elementary “know how.” 


Certainly the law student needs the routine fundamentals. 
He gets them. But they are merely a foundation for the other 
aspects of instruction. If the student demonstrates that he can 
handle himself in the routine case, one may with more confi- 
dence give him an opportunity to cope with more complex mat- 
ters. The practicing lawyer must always be prepared for the 
unexpected. A routine method thoroughly understood is some- 
times a most helpful aid in a bewildering emergency. 


Ill. Materials and methods: 


The remainder of this monograph is devoted to a consideration 
of materials and methods. 


Tue StupeENtT APPROACH 


The student may well be concerned with the question of how he is 
to get the most benefit out of the time he spends in the Legal Aid 
Clinic course. The present monograph is a point of departure. It is 
comparable to a road map showing directions and destinations. Com- 
bined with the similar background gained from substantive law 
courses, it should help to avoid confused thinking. An effort should be 
made to find illustrations of the matters herein contained in the Clinic 
cases which the student handles. Familiarity with the contents should 
facilitate the understanding of the Clinic classroom work. It is as- 
sumed, when the student appears in the classroom, that he is ac- 
quainted with those parts of the present monograph which deal with 
the topic under discussion. In the classroom, as appears herein, the 
student engages in certain “slow-motion” exercises having to do with 
the general question of how to plan a campaign at law. The first 
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semester covers “taking hold of a case”; the second semester, “closing 
a case.” Self-confidence in dealing with such routines should facilitate 
the handling of actual clients. During the year the student is in con- 
tact with real cases. Under supervision he participates in conducting 
them to some conclusion or solution. One learns by doing. 

While engaged in this process, the student will find himself the 
most interesting factor. The major inquiry is not whether the instruc- 
tor can expound something, but whether the student, by self-examina- 
tion, comes to realize that He is able to perform certain acts, to think 
certain thoughts on a plane acceptable to the legal profession and the 
general public. In testing himself, he may well inquire, not merely 
whether he understands a process, not merely whether he can go 
through the motions in the classroom, but whether under the pressure 
of responsibility similar to that which a practicing lawyer bears, he 
can do a piece of work that satisfies him. Is he surer of himself at the 
end of the course than in the beginning? Can he complete a specific 
task more rapidly as time goes on? Is he able to think constructively 
about matters which previously seemed confusing to him? Does he 
sense more questions to be answered, see more possible pitfalls, be- 
come more resourceful and more self-critical? If he can honestly 
answer such questions in the affirmative, he is making progress. 

The final test, of course, is whether he can satisfy his client. Some 
improvement in this direction should be expected during the year. 
But there is no reason for discouragement if complete competence is 
not attained within the limited time available for this particular course. 

The items to be learned are not necessarily to be found in the type 
of thinking which the student does in his other courses. A case which 
is rejected at the first interview because it is beyond the Legal Aid 
jurisdiction may still provide valuable information for the Legal Aid 
Clinic course. So it is of minor concern that the daily routine of 
cases does not produce for each student an illustration from each of 
the fields of law of his other courses, or that Legal Aid clients are uni- 
formly poor people with the types of legal problems peculiar to poor 
people, or that a particular case may contain no question of law at all. 
We are concerned here with a different “dimension.” The orthodox 
standards of value of law school courses are not controlling here. A 
gradual and developing process of student orientation is anticipated. 

The significance of this point should become clearer as one reads 
succeeding chapters. Here it is sufficient to note that the law student 
is confronted with a real client, with a real problem. The client wants 
the problem solved. The law student is required to do the necessary 
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thinking, planning, and acting to accomplish a satisfactory solution. 
If, incidentally, one or more questions of law are involved, the answers, 
of course, must be found; but there also may be many other matters 
to claim attention and to provide educational material. It is these 
other matters which are a major concern of the Legal Aid Clinic 
course. 

The following chapters are designed to introduce the law student 
to various features in the professional life of the practicing lawyer. He 
should be familiar with a law office; so there is a chapter on the Legal 
Aid Clinic office. He should know his way around the courthouse; so 
a brief guide is supplied here. He should see a case the way it looks 
to a practicing lawyer as it progresses from step to step; a description 
of this process is attempted. He should realize the variety of methods 
available for bringing a case to a conclusion; the material relating to 
the second semester attempts to cover this. 


THE Pins > SEMESTER: 
TAKING HOLD OF A. CASE 





CHAPTER I 


THE-LEG ALY ATD CLINnic 
AS A LAW OFFICE 


Tue Various Steps INvoLveD IN HANDLING A CasE 
IN THE Lecat Aip Ciinic OFFICE 
I. Sources 
Clients are referred to the Duke Legal Aid Clinic from a variety 
of sources, among them— 
Attorneys and court officials 
Durham County Welfare Department 
Juvenile Court 
Family Service Association 
American Red Cross 
Departments of Duke University 
Social service agencies in and outside of Durham 
Other legal aid organizations. 


II. Receiving the application 

Certain fundamental information is necessary— 

A. To identify and locate the persons involved in the case. 

B. To determine whether or not the applicant is entitled to free 
service or should be required to go to some other lawyer of his 
choice. 

III. Obtaining the facts of the case 


This process begins in the Legal Aid Clinic office, but frequently 
calls for widespread investigation by correspondence or personal 
visit. 

IV. Determining what is to be done 
V. Carrying out the plan 
VI. Closing the case 


This may involve anything from simple advice to litigation or 
remedial legislation. 


VII. Making a record of the process 


The student should pay particular attention to the matter of see- 
ing that the record is accurate, complete, and understandable. 
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OrFicE REGULATIONS 


If any part of the present pamphlet deserves to be memorized, it 
is this section. In any law office there is a routine. It may differ 
somewhat from the Legal Aid Clinic routine, but it is something 
which the head of the law office must prescribe and to which all mem- 
bers of the staff must adhere. It is the best protection against mis- 
takes, forgetfulness, delay, and kindred administrative ills. Ability to 
adjust to it is one of the characteristics on which Legal Aid students 
are graded. A careful reading of this section will give the student an 
idea of the purpose of an office system. The present rules are as much 
the result of students’ suggestions as of staff direction. 


RULES RELATING TO INTERVIEWING CLIENTS AND RECEPTION OF CASES 
Attitude of Student 


Students should remember that their sympathetic interest in the 
client’s welfare will promote the confidential relationship which alone 
can make the best results possible. When such relationship exists, a 
personal influence may often be exerted by the student over the client 
making for good citizenship and right social conduct. It is the duty 
of the student not only to avoid advice that might induce the client 
or others with whom he comes in contact to act unlawfully or un- 
ethically, but always to endeavor to give advice that is legally and 
ethically sound and sensible. 

The student must win the confidence of the applicant. He must 
be sympathetic with the applicant’s cause and realistic at the same 
time. He must be patient with the client and at the same time keep 
the office machinery moving. 


The Interview Proper 


The student should have pen and paper ready in order to take notes 
during the interview. At the psychological moment, but not before, 
he should take command of the interview, take hold of the applicant’s 
problem, and determine what are the facts upon which to advise fur- 
ther action. Before the applicant leaves the office, the student should 
talk to the director or a staff member as to the steps that should be 
taken and as to whether all the facts needed have been obtained. The 
student should be certain that the client understands all advice that is 
given him. 

Acceptance of Cases 

The personal application of a prospective client is important. The 

exceptions relative to attendance are as follows: 
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1. Where the applicant is ill or disabled. 

2. Where the applicant is in prison. 

3. Where the applicant cannot leave his work to come within office 
hours. 

4. Where the applicant resides at such a distance that he can com- 
municate only by mail. 

5. Where the applicant is in an institution and cannot leave it. 

No case should be dismissed without the approval of the director 
or a staff member. 

When a case is dismissed after acceptance a letter should be written 
to the person or agency that referred the case, explaining the reason 
for the dismissal. 

A case that is once dismissed may be reopened when approved by 
the director. 

If a case is dismissed, the student should make a complete record 
of all the facts and enter a statement on the docket card as to the rea- 
son for the dismissal. 


What to Do with Cases and Clients When a Fee Can Be Paid 


If the case arises in Durham County, the student should not refer 
the case to any particular attorney, even though the client requests it. 
In such cases he should refer the matter to the director or a member 
of the staff, who will show the client the list of attorneys in Durham 
furnished us by the Bar Association, and let the client select his own 
attorney. 

If the case arises outside Durham County, the client upon request 
will be furnished with the name of an attorney appearing in a legal 
directory or an attorney suggested by the director. In such case the 
director should always be consulted. 

Members of the bar who are Clinic students or members of the 
staff shall not act as attorneys in referred cases. 

All papers, save Clinic correspondence, will be released to the client 
upon reference of cases or withdrawal from the Clinic. But no papers 
are to be released without a receipt signed by the client, stating in 
detail the papers which are surrendered. This receipt will be filed. 


Reference of Cases When Fee Cannot Be Paid 


If a proper legal aid case arises where help is needed in some part 
of the country outside Durham County, the case should be referred 
to a legal aid organization. A list of legal aid organizations is on file 


in the office. 
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If there is no legal aid organization where action is needed, the 
Clinic may, in a proper case, write to some attorney in the locality 
stating that there is a legally meritorious legal aid case to be handled 
and asking the attorney to accept it without a fee or furnish the name 
of someone who will accept it on this basis. A list of attorneys doing 
legal aid work is on file in the office. 


RULES RELATING TO THE CONDUCT OF THE CASE 
Cases to Be Disposed of by Advice 


The student should weigh carefully the considerations as to whether 
advice alone will solve the problem or whether there need be further 
investigation of law or fact; remind the client that not even a lawyer 
can anticipate every contingency and that the advice given relates to 
the specific facts supplied; and advise the client in such a way that 
the student is convinced that the client understands what he is told. 
Finally, the student should make a proper record of what he has done. 


Cases to Be Disposed of by Litigation 
Appearance on behalf of clients shall be entered in the name of 
the attorney or staff member who takes charge of the particular work. 
All legal documents or papers requiring signature by the attorney 
shall be signed accordingly. 
No paper or document shall be filed until it has been submitted to 
the staff member and approved by him. 


Cases Involving Ethical Problems 


Complaints by clients against students or staff members shall be 
heard by the director only. 

Complaints by clients against lawyers not on the Clinic staff shall 
be heard only by the director. Our experience indicates that the ma- 
jority of such cases have no foundation whatever. The most the clinic 
will do in such cases is to refer the case to the Grievance Committee 
of the State Bar Association. But all such matters deserve careful 
investigation to protect the attorney, the client, and the clinic. 

When the client insists that the Clinic do something which seems 
expedient, but is legally unethical, the case will be refused. 

In any case where a financial or ethical problem is involved, the 
matter should be referred to the director before being accepted or re- 
jected. 

RULES RELATING TO SPECIAL TYPES OF CASES 
Criminal Cases 


(See pp. 131 ff. for discussion of the procedure in this type of case.) 
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Negligence Cases 


Negligence and personal injury cases will be accepted only where 
the applicant would otherwise be unable to secure an attorney. In 
most cases of this type, the possibility of a contingent fee will take the 
case out of the jurisdiction of the Clinic. The National Association of 
Legal Aid Organizations has a rule on this subject which reads as 
follows: 


Every legal aid organization should . . . except for good cause in in- 
dividual instances, accept personal injury cases in which the client is unable 
to pay any fee and in which the amount of recovery is not sufficient to in- 
duce a reputable attorney to accept the case on a contingent fee basis. 


Divorce Cases 


Divorce cases are accepted only under the following conditions: 
1. A letter must be received addressed to us by a social agency and 
containing the following information: 
a. A statement that the applicant is a proper legal aid client. 
b. A statement of the reasons why a divorce appears desirable in the 
particular situation. 


The National Association of Legal Aid Organizations has a rule 
on this subject which reads as follows: 


Every legal aid organization should . . . accept divorce cases on behalf 
of indigent persons, whether plaintiffs or defendants, in those instances in 
which there are social reasons which appear to make such an action both 
necessary and desirable from the standpoint of the client, as well as of the 
family. 

2. The Legal Aid Clinic reserves the right to reject any case for rea- 
sons satisfactory to itself. 

3. A committee composed of representatives from the social agencies 
which send divorce cases to the Clinic meets with the staff members oc- 
casionally to consider pending applications and policies. 


Parole Cases 


Parole cases will be accepted only when it appears from all the 
facts that the Clinic is justified in making an application. A careful 
investigation should be made of each case before accepting or re- 
jecting it. 

Cases Not Involving Legal Problems 

Applicants who have matters either wholly or in part outside the 

field of law should be referred to the appropriate agency to handle 
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such problems. The student must find out what is the appropriate 
agency and after conference with a staff member, refer the case. A 
list of available agencies is kept in the office. 


RULES RELATING TO OFFICE ROUTINE 
Rules Relating to All Cases 


Each student should leave with the secretary a schedule of his 
classes, his telephone number, and other information to facilitate the 
task of reaching him. He should consult the bulletin board in the 
hall outside the Legal Aid Clinic office for assignments. 

Students should report for duty at the downtown office on the day 
assigned promptly at 1:30 p.m. and should remain in the office until 
3:30 P.M. If no clients present themselves, the student—with permis- 
sion of the staff member on duty—may spend a part of his time in 
the courthouse observing the trial of a case or working on any as- 
signment he may have in connection with Clinic work. 

Students on call at the Clinic office should remain in the Law 
Building from 1:30 p.m. until 3:30 p.m., and should inform the secre- 
tary where they can be reached at other times during the day. 

If any student should find it impossible to report for duty on the 
day assigned, he should promptly notify the secretary. It is the stu- 
dent’s duty to secure a substitute. 

If at any time a student has an appointment with a client and 
finds that it will be impossible to keep the appointment, he should 
notify the secretary in order that a member of the staff may meet the 
client. The staff attorneys should also be supplied with the necessary 
information. 

The student should never give legal advice by telephone, no mat- 
ter how trivial the question may be. It is impossible to know what 
use may be made of advice given in this manner. The student should 
ask the person telephoning either to call or to write a letter, or he 
should refer the matter to a staff member. 

Telephones in the Clinic are to be used by the students for Clinic 
purposes only. 

The student should deliver all correspondence on the case on which 
he is working to the secretaries as soon as he is through with it; at 
latest, such information must be delivered by the end of the day. 

Each student should enter accurately in the Time Book the time 
spent on a case. 

Receipts should be given clients for all legal papers which ee 
leave with the Clinic in connection with their cases. 
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After a case is assigned to him, if for any reason the student does 
not want to handle it, he should request permission from the director 
to withdraw. 


Docket Cards 


Docket cards should contain a clear, concise statement of the fol- 
lowing: certain preliminary information indicated by the blank spaces 
on the card, the decision whether the case is or is not a Legal Aid 
Clinic case, the essential facts, the legal theories, the plan of cam- 
paign, the steps taken in carrying out the plan, the conclusion. A 
fuller discussion of this rule will be found on pages 25-26. 

They should be filled out as far as possible immediately after the 
first interview. 

They should be kept up to date. All entries should be made 
promptly. 

‘They should be filled out by the secretaries on the typewriter, and 
not by the student in ink. 

They should never be removed from the office. 

They should be checked each week by the student. If the card 
does not contain enough information or if the record is not up to date, 
a notice will be sent to the student. 

Responsibility for the docket cards rests primarily with the student. 

_ Notices on the docket card indicate lack of attention to the case on 
the part of the student. In the event a student should receive three 
such notices on one card, the case may be taken from him, he will 
receive a poor grade on the case, and his final grade on the course 
may be materially affected. 


Letter-writing 


All letters should be dictated to one of the secretaries, and not writ- 
ten out in longhand by the student. The purpose of this rule is to 
give training in the art of dictation. 

Before dictating a letter, the student should confer with the direc- 
tor or the staff member in charge of the case to determine the general 
nature of the communication. This saves time because inadequate 
letters must be rewritten. 

All outgoing letters are to be submitted to the director or the staff 
member in charge of the case for his approval. The student who is 
not a member of the bar may not practice law even to the extent of 
writing a letter. 
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Confidential Communications 


Every student will remember that the information secured by him 
in the Clinic work is subject to the same rules as relate to the profes- 
sional relation of attorney and client. Confidential communications 
are confidential, and no case may be discussed nor any information 
given out about the work outside of the office without the approval 
of the director. 

Social and official agencies may request a case summary. The 
consent of the client is a prerequisite. It is usually easy to secure, 


Students Who Are Licensed Attorneys 


A student in the Clinic who is at the same time a member of the 
bar may handle cases of his own under the following conditions: 

1. He must satisfy the director that he is a member of the bar, 
including the fact of his admission, his having been sworn in, and his 
having paid the appropriate license fee. 

2. He must satisfy the director that the case which he is to handle 
has come to him from a source in every respect independent of the 
Clinic. 

3. He must undertake to protect the Clinic from any criticism that 
may arise by reason of his handling the case. That is to say, he must 
make it clear to all interested persons who may inquire that he is 
handling the case on his own responsibility and that it is not the re- 
sponsibility of the Clinic. 


GENERAL RULES APPLICABLE TO ALL CASES 


When a student secures a case in some field of law in which a 
course is given at the Duke Law School, the temptation is very strong 
to confer with the member of the law faculty who teaches that particu- 
lar course. Some of the members of the faculty welcome an opportunity 
to discuss these questions; others feel that it is asking too much of 
them and that the particular matters should be disposed of by the 
members of the Clinic staff. For this reason each student is requested 
before he consults some other member of the faculty to secure the 
approval of the director or a member of the Clinic staff. 

The student should never give legal advice unless it has been ap- 
proved by the director or a member of the staff. The Clinic will be 
severely criticized if the impression is given that students who are not 
members of the bar are practicing law. 

The student should never communicate with an adverse party who 
is represented by counsel, unless the consent of counsel is first secured. 
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The student should never communicate with counsel of the ad- 
verse party except with the approval of the director or a member of 
the staff. 

The student should never accept any gratuity, however small, from 
any client. If the client desires to express appreciation, the student 
should have him write a letter to the director. 


CLOSING THE CASE 


The student should see that everything has been done that should 
be done and that nothing else can be done for the client. 

The student should see that the record is complete so that ten 
years hence when everyone will have forgotten the details, a glance at 
the papers will make clear what was done and why it was done. 

When a case is handled for a social service agency or public de- 
partment or bureau, a letter explaining what has been accomplished 
should be written to the referring agency to enable it to complete its 
records. 


STUDENT CoMMITTEES 


The Clinic class with respect to the administrative tasks of the law 
office is divided into two functioning groups, the classification made 
solely on the basis of an alphabetical listing of the names of the mem- 
bers. Group No. 1 serves from the beginning of work in the fall until 
February 1 at “office organization”; from February 1 to the end of the 
year, at “evaluation.” Group No. 2 spends time first on evaluation 
and second on office organization. 

The reasons for this device are as follows: 

It tends to break down the instructor-student relationship and re- 
place it with a senior-junior law partnership relationship. The atten- 
tion of staff and students focuses upon one objective—more efficient 
service to the client. The result is a co-operative atmosphere in meet- 
ing problems seen to be mutual. 

The student, as a junior partner, has an opportunity to share re- 
sponsibility in considering office policies. The maturing effect of such 
a burden is a necessary incident to law practice insuring the public 
against an annual influx of inexperienced lawyers unaccustomed to 
assume the position of leadership which the clients’ interests require. 
The seasoning process makes little headway if the student is merely a 
pair of hands or legs with all the decisions made for him. The Clinic 
work is planned to shift the burden gradually to the student’s shoul- 
ders. Conversely, the system supplies a convenient vehicle for de- 
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veloping a perennial stream of new ideas. The student keeps the 
work out of a rut by his suggestions to the staff. 

Part of the task of the Clinic is to introduce the student to the law 
office in action. If he is to see beneath the surface of its work, he 
should be put in direct contact with the administrative problems as 
they arise. The fields of activity assigned to the groups are such as to 
enable the individual student to observe and become familiar with 
certain fundamentals of law office routine. 


COMMITTEE ON OFFICE ORGANIZATION 


This committee is similar in its functioning to a steering commit- 
tee, executive committee, or similar administrative body. Its objects 
are: (1) to unearth ideas for improving the Clinic work (in the past 
this committee has considered such matters as the follow-up system, 
the Time Book, the assignment of students to office duty); (2) to 
discuss the effectiveness of policies (in the past this committee has 
considered such matters as whether students who have been doing 
inferior work should be notified, and when); (3) to act as an im- 
personal intermediary between students and staff (in the past members 
of this committee have frequently been invited to attend staff meetings 
for the purpose of discussing pressing questions). Since the staff is 
ultimately responsible for the conduct of the work, it does not neces- 
sarily accept all the recommendations made. But enough of them 
have proved workable to warrant a continuation of this function of 
the committee. 

Other examples of the work of the committee are: 

To see that any students who are in doubt about their duties in 
the Clinic are instructed to confer with a staff member on the subject. 

To see that a vote is taken at once with regard to the documents 
which the members of the class want to draw during the second se- 
mester. Thus the staff may have a chance to prepare the exercises. 

To make a survey of the resources of the Clinic office and recom- 
mend to the staff other aids to the training of the students. 

To consider problems of following up the trip to the courthouse 
by the assignment of specific research tasks. 

To consider and recommend a routine to care for requests di- 
rected to the Legal Aid Clinic for briefs or memoranda of law beyond 
the number required for the regular course. 


COMMITTEE ON EVALUATION 


In many law offices, staff meetings are held to determine the fees 
which should be charged for particular cases handled. Since no fees 
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are charged in Legal Aid Clinic cases, a substitute has been devised 
so that the members of the class may gain experience in making some 
of the more difficult decisions confronting a lawyer. This is the field 
of activity of the Committee on Evaluation. 

In the past, three methods of approaching the problem have occu- 
pied the attention of the committee: the assembling of a bibliography 
on the subject of fees, inviting some lawyer to address the class and 
submit himself to questioning, a class meeting at which students pre- 
sent selected Clinic cases they have handled and discuss the fee they 
would have charged if such practice were in effect. 

More interesting possibilities lie ahead. There is reason for law- 
yers to study the whole philosophy of charging fees. Are they to be 
based upon a cost-accounting foundation, on what the traffic will bear, 
on what the individual client is able to pay, or on some other theory? 
The development of legal aid societies and neighborhood law offices 
suggests the importance of a thorough study of the cost of legal care 
to the public similar to the survey which some years ago resulted in 
the publication of the book Medical Care for the American People 
(University of Chicago Press, Chicago, 1932). 

In the Bibliography will be found references to material on charg- 
ing fees. 

ADMINISTRATIVE MATTERS 


The names of the members of each committee are posted on the 
bulletin board as soon as the class rolls are available. 

Each group should meet, choose its own chairman, and report the 
choice to the director during the first week. 

Each group should decide what information it desires, what work 
it intends to do, and whether it wishes a class hour for a program. 

Additional matters as they arise will be assigned by the director to 
the committees for consideration. 

The members of the committee should remember that this device 
is designed to provide a degree of flexibility to the course. Here a 
student who desires to learn about some particular matter not empha- 
sized in the course has an individual opportunity without feeling that 
he is taking the time of the entire class. 

The work done by the student on these committees is reflected in 
his monthly grade. 


Tue Time ELEMENT 


One of the significant tasks in the Clinic work is to impress upon 
the student the importance of Time in law practice. It is desirable to 
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learn how to do a piece of work as quickly as is consistent with ac- 
curacy; avoid developing habits of delay, postponement, or neglect in 
caring for a client’s interests; budget one’s time to the best advantage; 
conform to the Statute of Limitations, rules of court, and other pro- 
cedural devices for expediting causes. 

The Clinic time is limited. It is to the mutual interest of the in- 
structor and student to make the most of it. It creates confusion with 
other law school courses for the Clinic to absorb more than its reason- 
able share of time, and it is unfair to the student to absorb less. The 
student is expected to give as much, but only as much, time to the 
Clinic work as to any other law school course of the same number of 
credit hours per week. 

Training in the budgeting of time is an important part of the 
Clinic course. When a task presents itself, one of the first things the 
student should do is to see how effectively and quickly he can accom- 
plish it. If a student has to interview witnesses in some court action 
miles away from the Clinic office and has no car, it is an administra- 
tive problem to be discussed with the director. If a student does not 
know how to draft a court paper, to write a letter, to make a contact, 
to decide what is the next step—these are administrative problems to 
be discussed with the staff. The staff members do not require in- 
fallibility from the student. They require that the student have 
enough common sense to show them what he is doing, to save time, 
to avoid difficulties, and to keep his cases up to date. The student 
who allows his work to fall behind has only himself to thank for it. 
There are people who can help him out, and will. 

To systematize the matter of time, there are several devices, in- 
cluding a Time Book, a weekly check-up, and a follow-up system. 


THE TIME BOOK 


The Time Book is similar to methods employed in many large 
law offices where each member of the firm keeps a record of the time 
spent on each case. In the law office a cost-accounting system is nec- 
essary as a basis of efficiency. Each hour spent on a case costs the firm 
just so much. The member of the firm or of the office staff who 
does not pull his weight becomes a liability. 

In the Clinic it is important to know (a) how much time the 
student is spending on his cases; (b) whether he is spending more or 
less than the class average; (c) that he does not spend, except because 
of his own wishes, more than a maximum on the whole course. The 
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average for the class is a standard against which each man’s efforts 
may be compared. 

Each student is expected to record all the time he spends on each 
piece of Clinic work in the Time Book. No grade is given a student 
for hours spent. The purposes of the routine are to encourage the 
development of a habit of orderliness, to prevent too much emphasis 
on Clinic work as compared with other law school courses, to enable 
the staff in assigning work toward the end of the year to call upon 
those who have spent less than the average amount of time. The 
recording of time is solely within the discretion of the individual stu- 
dent. Recording in the Time Book may appear irksome, but the 
student should remember that the development of a good habit is 
worth the time and trouble involved. 


THE WEEKLY CHECK-UP OF CASES 


Closely related to the problem of time is the follow-up system. In 
each law office some routine is adopted to keep business moving 
steadily forward. The student should acquaint himself as soon as 
possible with the Clinic follow-up system and endeavor to understand 
the reasons which have led to its establishment. At the risk of some 
repetition, the system may be discussed in detail. It is simple, and, 
if consistently adhered to, will be nearly foolproof. 

By the end of each day the docket cards containing the record of 
the cases upon which work has been done are placed either in the 
closed or open file. The closed file needs no follow-up. The open 
file contains cards which must be worked on in the future. Every 
open case should be marked by the student or attorneys with a date 
when it is to come out again for action. The clerk has no responsi- 
bility for the date when the card is to be brought out—that duty is 
the student’s. However, the clerk should see that some date is placed 
on each open case before it is filed and must keep reminding the 
student until the date is indicated. 

Each week the staff members go over all the active cases. Each 
card is examined in detail, and the student who has not entered suf- 
ficient data on the card, or who has not taken action or explained 
his inactivity, receives a notice. Too many notices sometimes count 
against the student’s grade. The only safe step for the student to take 
is to go over all his cases at least every week and write down on each 
docket card (1) what he has done during the past week, (2) the next 
step to be taken, (3) the date when the card should next come out for 
attention. 
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Experience over a period of years indicates that mistakes in keep- 
ing docket cards are made by the students in the following particu- 
lars: (1) Too often no notation at all is made either as to work done 
in the past week or the fact that no work was done. (2) Too often 
a case which apparently should be closed is allowed to remain in the 
active file. This clogs the office machinery. The student should get 
completed matters out of the way. (3) Too often no facts, or in- 
sufficient facts, will appear on the docket card with the result that 
the reader cannot tell what it is all about. (4) Too often the student 
fails to set down the date on which he took certain action. 

There are two main reasons for this interest in docket cards— 

1. The staff is subject occasionally to visits from persons who in- 
quire about the progress of cases. If the student who has done the 
work is on hand, he may answer such inquiries. If he is not on hand, 
no one is prepared to deal adequately with the matter. The staff 
member, unless he has personal knowledge of each particular case, 
falls back for information upon the docket card. If the docket card 
does not tell the story, the client has reason to be disturbed. A law 
office that does not know what the members of the firm are doing 
with the cases has a look of inefficiency, however capable in fact it 
may be. If the staff is forced to meet a complaint against the Clinic 
without adequate ammunition because the docket card does not con- 
tain such information, the prestige of the Legal Aid Clinic is impaired. 

2. There is a value to the student in forcing himself to adhere to 
some system of recording the progress of the case. Every law office 
has some way of protecting itself from mistakes. Carelessness in fol- 
lowing up cases is a bad habit. Some examples are on record where 
a client’s rights have been prejudiced because the lawyer forgot. The 
aggrieved client may ask for disciplinary action by the Grievance Com- 
mittee. A habit of orderliness acquired at the outset of one’s career 
will be worth money, time, and reputation later in life. 


THE STUDENT INFORMATION BOXES 


The information boxes are located in the main office of the Clinic. 
Each student has a compartment with his name under it. Into this 
box go all notices, correspondence, papers, and other matters which 
he should attend to. It is the mark of effective service for each student 
to visit his box at least once a day. If there are matters in it to attend 
to, he should attend to them at once. One never knows when a crisis 
may arise which requires immediate attention. 

The student in the Clinic, like the lawyer in practice, is building 
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up in the minds of those around him an impression as to the way he 
does his’ work. If the staff comes to notice that a particular student 
neglects his information box, fails to attend to the routine, lets ap- 
pointments slide, the members of the staff can hardly have a high 
opinion of the student’s ability as a steady, dependable practicing 
lawyer, no matter how brilliant he may be. 

The student should also watch the bulletin board. 


Tue Form ELEMENT 


One of the essential elements in an orderly law practice is a recog- 
nition of “form.” One example of “form” is the record of his work 
kept by a lawyer. It has numerous values: it is businesslike; avoids 
difficulties due to faulty memory; provides a brief, accurate story of 
the case for the lawyer or someone else who, in his absence, must take 
up the work and carry it forward; acts as a defense against the critical 
client or other antagonistic person who claims that something was 
or was not done; and helps the lawyer to keep up to standard the 
quality of his work by reminding him that a record is being made. 

Following the practice in the better law offices, the Clinic keeps 
records of all its cases. The particular form used in the Clinic is 
called a docket card. In general, it is the task of the student to com- 
plete the notations on the docket card. His activities in this direction 
are a basis for part of his grade. 


THE DOCKET CARD 


The writing up of docket cards in the Legal Aid Clinic office is a 
discipline in the process of learning form and method. Letter-writing, 
briefing, and drafting of pleadings and documents are other obvious 
examples. But the law student can and should learn much about 
marshaling of legal material in his efforts to place on a docket card 
a concise statement of the facts and the day-by-day progress of the 
case. 

In one sense this work on each case is a review of the mental proc- 
ess outlined in the first and second semesters’ work. The emphasis 
here is upon the task as a review of the method of thinking of the 
practicing lawyer. It is somewhat analogous to the briefing of cases 
as a part of orthodox law school courses. Tedious as it is to brief 
cases, the process of thinking and then writing up one’s ideas is one 
of the most potent factors in shaping the legal mind. Like any other 
task, continued repetition makes it monotonous. But until the law 
student knows how to do it, his mind lacks an essential technique. 
While briefing of cases is a mental process of the judge or the legal 


26 CLINICAL PREPARATION FOR LAW PRACTICE 


scholar, writing up docket cards requires the student to think as a 
practicing lawyer and then write as a practicing lawyer. 

There is no particular value in filling the present space with copies 
of docket cards. They are in the files and may be consulted there. 
But there is value in repeating here the steps in the process as they 
appear on the docket card. The data as to name and address of ap- 
plicant are, of course, routine. Information as to the financial con- 
dition of client, the source of the case, and the kind of problem which 
he thinks is bothering him are largely for statistical purposes. The 
lawyer’s mental process begins at a later point with the marshaling of 
the facts. The student will find that after the lawyer has gathered 
and evaluated the facts and, has passed to the stage of marshaling, 
there is a step in which what has previously existed elsewhere and is 
recorded in the mind of the lawyer is now put down on paper. In 
the discussion of that process, we shall comment later upon the use 
of affidavits, photographs, plans, replicas, copies of items, documents, 
conversations, events. But no particular mention will be made, ex- 
cept here, of the office record which in the Legal Aid Clinic is entered 
upon a docket card. 

One writes down, not the whole story, but the salient points; not 
all the law, but the major questions; not every possible plan of cam- 
paign, but the one or two which are to be followed. After the evalua- 
tion processes as to facts, legal theories, and plans of campaign have 
been completed, there remain in the mind certain carefully selected 
conclusions. It is a digest of these conclusions which appears on the 
docket card. 

The mental process of digesting these ideas and putting them on 
paper as a permanent record is a most important one. It requires a 
sense of selectivity toward significant material, judgment in the choice 
of words, and ability to think in terms of the next person who is to 
read the record. 

The docket card after the first interview with the client should 
contain in brief the answers to the following questions. 


Is the Applicant a Legal Aid Client? 


The student receives the docket card from the Registration Clerk 
and notices that there is space on it for certain fundamental facts. 
These facts deal with the income of the applicant, the number of his 
dependents, whether he is employed or unemployed, the extent of his 
property, and so forth. The student should question him and gather 
the data. On the basis of these facts, the student, conferring, of course, 
with the attorney in charge, determines in a preliminary way whether 
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or not the applicant is a legal aid client. This is the first important 
step in the case, and this determination should appear in appropriate 
form on the docket card. It is suggested that the form used may be 
one of the following: 


This case ts not a legal aid case. 
This applicant is not a legal aid chent. 
This case is a legal aid case. 


The next stage of this particular process consists in giving the rea- 
sons why the above decisions are made. If the case is one in which 
there is a chance of a contingent fee or in which there will be a fund 
raised out of which a fee could be secured, the facts should be so 
stated. If the client has an income of $100 a week and no dependents, 
that fact should be stated. If three or four different reasons combine 
to substantiate the decisions, they should be noted briefly so that it 
may be apparent to anybody who takes up the card that there has 
been a determination of the problems and the reasons therefor, 
Equally important is a statement when we do not handle the case. 
In this event each element which leads to the decision should be stated 
briefly, and if there are arguments on the other side, some such state- 
ment should be made as “This is a legal aid case in spite of a 

The following sheet is designed to be filled out by the applicant 
and submitted to the student. 





DUKE LEGAL AID CLINIC 
QUESTIONNAIRE 


The Legal Aid Clinic handles only cases of persons who cannot afford 
to pay for legal services and reserves the right to withdraw at any time. 
Therefore, the following information is necessary for our records. 


Dawvowurtave:a banlesaccOuntey sc. ics crus Rees Amountia es pects on 
Do you own any real estate?............ What is its clear value?....... 


Do you own personal property, such as an automobile or household furni- 


LUCA es as arlene What 1s its estimated value? s........00..4- 
Are you employed?........ BY; WROD ya 5c. nln po Salary oso... 
Do you have any income from any other source?.....................-. 
REscwhatr ys 7 Soar: 2 How much rent do you pay?......... 


Powpmany -denendents NAVE YOUR cc. heh Aree OR ON 
By whomliwere yourreferred jto'\theclinie? | is eek a 


Address 
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In some instances it is not possible to determine this question at 
the first interview. Here it is good practice to accept the case tenta- 
tively with the understanding that if it should later appear that it is 
beyond our jurisdiction, we will withdraw and turn over our work to 
a lawyer chosen by the client. 

The student should know that the Legal Aid Clinic has a gentle- 
men’s agreement with the bar on this subject. The rules are: 

1. The Legal Aid Clinic will handle only cases where a fee cannot 
be paid. 

2. If in the course of the case it appears that the case is outside the 
Legal Aid Clinic’s jurisdiction, the Clinic will withdraw. 


What Are the Facts? 


The second responsibility of the student, in the event that the case 
is accepted, is to ascertain the facts. When these have been ascer- 
tained, they should be entered directly below the last entry in which 
the decision and reason are given, as indicated in the foregoing section. 

There are various ways of writing up a set of facts. One might 
begin with the creation of the world, or the birth of the client, and by 
gradual processes work down to the present time. Another statement 
of facts may be merely a brief jotting down of conclusions of facts 
present in the mind of the student as the result of some story told by 
the client. The former is impossible, the latter inadequate. 

It is suggested that the best plan to follow is for the student in 
interviewing a client to make no immediate notes on the docket card. 
He will find it helpful to have a loose-leaf notebook beside him. As 
he talks with the client, he can jot down on a fresh page for each case 
such parts of the story as appear to him particularly important. Then 
when the client has left, he can sit down with somewhat more leisure 
and less distraction and proceed to work out the material that he 
wishes to place on the docket card. It is seldom that the impression 
of the client’s case which is secured in the first minute or two of con- 
versation remains unchanged throughout the interview. Also there 
are many facts to be ascertained from sources other than the applicant. 
Consequently, a too hasty setting down of facts on the docket card is 
likely to result in including unnecessary information or in giving the 
wrong focus to the problem. 

There is no reason why the facts originally jotted down on the 
paper in the loose-leaf notebook should not be preserved as part of 
the papers in the case. The entries on the docket card will then be an 
orderly arrangement of these miscellaneous facts. 
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What Is to Be Done? 


After it has been decided to accept the case and the further facts 
have been set down, the third entry, which ordinarily will close the 
statements as to the first interview, should be a summary of the points 
of law involved and a brief indication of the plan of campaign. Too 
much attention cannot be given to the “legal diagnosis” and the issues 
that are involved. One of the differences between a good lawyer and 
a mediocre one is the ability of the former to see all the possible legal 
ramifications of his client’s story and determine their effect. There 
is no better mental exercise than becoming accustomed to a case 
method of study where all the problems arising are not in one field 
of law. It is in this process that the synthesizing effect of the Clinic 
work, as a law school course, is most clearly shown. The student 
should confer with a staff member on this statement of legal prob- 
lems involved. Ordinarily, of course, only one or two questions of 
law will be presented, but the student should prepare his mind for 
general practice by anticipating that in each step of the case there 
may be additional complications. 

It is also important that the student, having set down the points of 
law, indicate specifically the zsswes that are involved. Weak points in 
the case which are likely to be disputed by the other side and similar 
matters have a place here. It is very likely that the student who tries 
to write all this down on the card at once will succeed only in making 
a botch of his efforts. Consequently, it is of importance that material 
of this kind be taken down by the student first on the page of his 
loose-leaf notebook and thereafter dictated to a secretary for inclusion 
on the docket card when he has had a chance to think about the case 
in more orderly fashion. 

Finally, under this head we come to the problem of what is to be 
done in a particular case. The ultimate object and the first steps 
toward it should be set down with care. This can seldom be done 
without a conference with a staff member, whose initials should be 
appended to the entries as a protection to the student. 

Note that the emphasis here is on developing sound mental habits 
and that the entries are merely the results of a thinking process. 


What Is the Next Step? 


Assuming that the case is not disposed of at the first interview, the 
student may take various steps. He may engage in legal research or 
may investigate facts, may prepare a brief, or write a letter. The 
client may return for further interviews, or the student may meet the 
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opposing party. The essence of each of these steps should then be 
entered on the docket card. The form of entry should be, first, to 
place the date in the lefthand margin and then, using appropriate 
abbreviations, to state what the student did, what the client did, or 
what steps were taken. These entries should all be made in two parts, 
the first being a statement of what was done, or what happened, and 
the second of what is next to be done. 

What is to be done next is of essential importance in the event 
that the student is unable to be present the next time action must be 
taken, The most useful method for the student to follow in making 
such entries is to have them initialed by one of the staff members at 
the time they are made; otherwise, the student may insert unnecessary 
details, or may neglect to put down all the information that properly 
belongs there. The experience of discussing the matter with a staff 
member is in itself good training. 

As soon as it is decided that a case is a court case, the card should 
be stamped on ‘its face with the rubber stamp marked “Court Case.” 
The name of the staff member who is to handle the case in court 
should be placed on the line indicated. An entry should be made on 
the docket card including: 

The date 

The fact that court action is determined upon 
The nature of the action 

The reasons for taking this step. 


Thereafter the various steps in court procedure should be made 
with the greatest care. 

Each entry should be made with reference to the various statutes 
of limitations and rules of court. It should contain not merely a state- 
ment of what is done and what is to be done next, but a specific 
statement of the time within which the next step must be taken or 
the date on which some particular phase of the case passed to a dif- 
ferent phase. 


Is the Case Ready to Be Closed? 


It is good practice for a student to close out his cases as promptly 
as possible, having in mind his duty to serve his client to the best of 
his ability. 

When the student believes that everything in the case which can 
be done, or ought to be done, has been done, he should take the card 
to the member of the staff with whom he has been working on the 
problem in order to determine whether it should be closed. In the 
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conference which follows there are certain points that should be 
covered with great care. 

It must be determined that everything which can or should be 
done has been done. A notation to this effect should be made. With 
it should go the initials of the student and the initials of the member 
of the staff. In due course the closed case will come to the director’s 
desk, and he will also approve the closing, after which the student 
will be graded on his work on that case and the card will go into 
the closed file. 

There are occasions when it is expedient to close a case tempo- 
rarily. The same procedure should be followed in such matters. It 
is always desirable to leave the case in such a condition that it will 
appear that the Clinic has done everything that it could be expected 
to do, and that the next move is up to the client or someone else. 
This fact, namely, that the responsibility has been shifted to the 
shoulders of the client, should appear on the docket card when the 
case is temporarily closed. 


INDIVIDUAL CONFERENCES BETWEEN STUDENTS AND STAFF MEMBERS 


Experience indicates that in Legal Aid Clinic work the student 
benefits more from individualized than class instruction. The essence 
of individualized teaching is frequent personal contacts between the 
student and the instructor. While such contacts may be had in any 
emergency, time will be saved and orderliness developed if the student 
can plan ahead each week to see the instructor at certain hours on 
certain days. 

In addition to its main purpose of individualized teaching, there 
are several other values to this system. It is apparent that some stu- 
dents do their work more quickly than others. This does not mean 
that one student is necessarily any better than another. It merely 
means that, whatever the speed at which the class moves, some men 
will feel held back and others will be struggling to keep up. In these 
individual conferences the student who does not participate in general 
class discussion is encouraged to express himself. The student will 
find that the necessity of checking on his work each week tends to 
keep him abreast of the class. There is less temptation to let the work 
go until shortly before the final examination. The examination in 
the Legal Aid Clinic course is of a kind which cannot be prepared for 
by cramming. This widespread student participation is also of benefit 
to the instructor because it enables him more accurately to determine 
whether the routines are accomplishing the results for which they 
were established. 
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THE STUDENT'S PERMANENT NOTEBOOK 


One of the orderly habits which the Clinic instruction is designed 
to encourage is the saving of time. One device to this end is an 
orderly preservation of current material which may be useful in the 
future. If a lawyer has once seen to or taken certain steps, a record 
made at the moment will save him time on the occasions when he is 
called upon to repeat. Each student in the Clinic course is expected 
to keep a notebook or file of interesting information with a view to 
preserving in it material he may use later on in his law practice. 

This notebook should contain data classified under several head- 
ings, for example, citations, forms, procedures, general information. 

Citations. Where a student comes across a decision of a court in 
his home jurisdiction which interests him, there is value in digesting 
it and putting it in his notebook. When a statute similarly attracts 
his attention, a brief reference to it will be properly placed in the note- 
book. From time to time it will be convenient to index the material 
according to a system satisfactory to the student. The process of in- 
dexing will serve as a review and also will indicate portions of the 
law which have not as yet been covered. 

Forms. If every first-year law student were to begin the systematic 
assembling of his own form book, he would have, upon graduation, 
a most useful collection. Even in a year’s time much can be done. 
No form book is perfect, but one arranged by the student himself will 
repay many times the brief moments spent in making a copy of some 
interesting forms. 

Procedures. A description of how lawyers accomplish certain re- 
sults takes but a few moments to jot down. It is often of permanent 
value. The student who is not going to practice in North Carolina 
may make an equally valuable record of procedures in the state in 
which he is to practice. 

General Information. An important item under this heading is 
the notes taken at the various meetings of the Clinic class. The Legal 
Aid Clinic student will be graded on his notebook in the following 
respects: quality, quantity, originality, system. 


Resources OF THE LecaL Arp CLINIC 


Because time is an important element in law practice, every well- 
organized law office has a series of simplified routines, swift tech- 
niques, speedy devices for accomplishing certain particular tasks. 
Whether the objective is service to the client or the public, it is often 
justifiable asa matter of saving time for the student to use one of these 
devices. The fact that such materials are available may suggest to the 
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student ideas for making his own law office more useful to him. The 
student should familiarize himself with the Clinic resources at the 
earliest possible moment. For his guidance the following partial list 
is made available: 

Briefs of Law. Each year students in the Clinic write briefs. When 
these briefs are completed, copies are kept in bound volumes. Ref- 
erence to the material contained in these volumes should be quite 
useful. The student should ascertain the location and contents of 
these volumes as early as possible in his Clinic work. 

Forms. The Clinic has handled many different kinds of cases. 
The forms, pleadings, correspondence, and other documents con- 
nected with each of these cases are preserved in folders. Whenever 
a student comes across a case involving action, it will be worth his 
while to inquire as to whether the Clinic may not have had another 
case of the same sort before. If so, he should go at once to the folder 
of the previous case and study it. The temptation will be for him to 
copy the other forms verbatim. He can hardly commit a more serious 
blunder. Each case stands on its own feet, and whereas the material 
in the files may be a guide and a timesaver, it is not a substitute for 
thinking. No form is of use except as a guide. It is assumed that 
the student will realize the value of becoming sufficiently self-reliant 
in dealing with matters of this kind to avoid the pitfalls which blind 
copying invariably presents. 

During the past few years studies have been made of particular 
types of procedures in use in Durham County. The student has gone 
down to the office of the Clerk of Court, has picked out the papers in 
a case where a particular procedure was involved, and has copied 
those papers. To them have been added explanatory notes referring 
to North Carolina statutes and case law. This compilation, which, it 
is hoped, will continue to grow, should be consulted freely by students. 

In the course of law practice a substantial amount of miscellaneous 
material is necessary. A street map of Durham, a map of North Caro- 
lina, names and addresses of legal aid organizations in other cities, 
names and addresses of persons throughout North Carolina who can 
be relied upon to aid in the solution of cases at a distance, a directory 
of public officials in North Carolina, and much other similar data 
are available in loose-leaf volumes in the Clinic library. 

The Clinic library contains a large number of pamphlets dealing 
with certain specialized fields; for example, the social welfare laws of 
North Carolina, the labor laws, patents, and various other Federal 
procedures are represented. The student should become familiar with 
this material and use it freely. 


CHAPTER II 


THE COMMUNITY IN WHICH Tis 
LAWYER FUNCTIONS 


EXERCISES AT THE DowNTOWN OFFICE 


HE DUKE LEGAL AID CLINIC maintains an office in Dur- 

ham for the benefit of its clients. Students are assigned in rota- 
tion to duty at this office. The main purpose of making such assign- 
ments is to give the student—under supervision of a staff member— 
a better opportunity to interview real clients, 

Since many clients present themselves and their problems when it 
suits them, we have no control over them nor can we guarantee to 
each student an opportunity to handle one or more of each type of 
case which may interest him. Few law offices can do that. The 
student accepts the cases which do come in and derives from them the 
greatest possible benefit. 

On some days, of course, no clients appear—as is the situation in 
any law office. This affords an opportunity for further work by the 
student along a variety of lines, including: 





Learning more about the places where lawyers work— 

Examining the Federal and state courts, the commissions, the 
public offices. 

Acquiring experience in gathering information from public 
records. 

Collecting forms, pleadings, and material for inclusion in the 
permanent notebook. 

Studying techniques such as searching titles, drafting of plead- 
ings and legal documents. 


Members of the Legal Aid Clinic staff on duty at the downtown 
office, if no client appears, will assign the student a task in one of 
these fields. The student himself should be alert to get as much of 
this information as possible. Students who are not planning to prac- 
tice in North Carolina will still find it interesting to become familiar 
with this type of material, or they may prefer to spend their time on 
the Federal Court records. What the student gets out of such an 
exercise depends, as is the case generally, upon what he puts into it. 
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He may consider the whole matter as one in which he has a chore 
to do and accomplish it with a minimum of effort as a mechanical 
routine. Thus he may make a copy of certain forms, put them 
away in his permanent notebook, and forget the whole affair. Or he 
may examine the records assigned to him, copy them, make notes 
about them, and then discuss them with a member of the staff. It 
seems this is a minimum amount of interest to show if he desires to 
secure a passing grade for the exercise. But if the student really 
wishes to learn the subject, he will undertake a third step—he will 
secure from the staff member certain basic facts and attempt the 
drafting of the various legal papers necessary and proper to solve a 
client’s problem. 


Tue CourtTHouse, Pustic BuILpINGs, AND OTHER PLaces WHERE A 
Lawyer Must Do Some or His Work 


The courthouse is of interest to the lawyer primarily for two rea- 
sons: first, because litigation, a significant part of his work, takes place 
there; second, because the courthouse and other public buildings con- 
tain much information with which a lawyer ought to be familiar. 
In many cases more facts will come from the courthouse records than 
from the client’s story. Acquiring familiarity with the courthouse as 
a source of facts is therefore one of the first steps for the law student 
to take. Though the student may not be planning to practice law in 
Durham County, the time spent in acquainting himself with the Dur- 
ham County Courthouse will not be wasted. There are certain simi- 
larities observable in every courthouse. The student who learns the 
local situation at the beginning of the year will save much time later 
on during the year when one of his cases requires him to do some 
work in this building. 

The process of introducing the student to the courthouse consists 
of two steps. The first of these is a visit to the building. This takes 
place early in the Clinic course. The class is divided into small groups, 
with a member of the staff in charge of each group. The staff mem- 
ber spends a small amount of time at each one of several points of 
interest in the offices of the Register of Deeds and the Clerk of Court. 
Each group then moves on to another point of interest and thus by 
rotation covers a substantial amount of ground. This visit gives the 
student a speaking acquaintance with the books and records. 

The second step, on the theory that one learns by doing, consists 
in giving the student an assignment which will require him to go to 
the courthouse and through his own efforts either verify information 
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already gathered or secure additional information. These assignments 
will be delivered to the students early in the Clinic work and must be 
completed sometime before the end of the first semester. The student 
will find that some afternoon when he has been assigned to duty in 
the downtown office of the Clinic and when no clients have appeared, 
it will be convenient for him to go across the street to the courthouse 
and spend an hour or two in concluding the assignment. It is par- 
ticularly important that the student should not spend an undue amount 
of time on this work. Two hours, or at most three, should be ample. 

If the student has a desire to do his work in any particular field, 
he should make his wishes known to a staff member so that the proper 
arrangements may be made. 

Students working in public offices are expected to conduct them- 
selves as members of the bar. It is not regarded as the best etiquette 
to talk in a loud tone of voice so as to disturb others who are working, 
leave books on the desks and tables when they should be returned to 
the shelves, secure information from a member of the bar or any other 
person who may happen to be present rather than from a clerk, who 
is the customary source of information. 


A COURTHOUSE DIRECTORY 


The Legal Aid Clinic student will find it to his advantage to 
learn the location of the various governmental departments, the pur- 
pose of each department, and the information available in each place 
so that when the occasion requires action or information, he can 
readily go to the proper source. The following chart lists some of 
the departments in Durham County and some of the information 
available in each. 


I. Superior Courtroom (second floor of Courthouse). 


A. Place for trial of civil cases beyond the jurisdiction of justices of 
peace. 

B. Place for trial of criminal cases beyond the jurisdiction of justices 
of peace and recorder’s court. 

C. Place for trial of cases appealed from inferior courts. 


II. Office of the Clerk of the Superior Court (first floor of Courthouse). 


A. Place to institute civil actions beyond the jurisdiction of justices 
of peace and all special proceedings. 

B. Place for original trial of special proceedings. 

C. Record of complaints, petitions, answers, replies, motions, orders, 
and judgments. 

D. Probate and records of last wills and testaments. 


III. 


LV: 
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Appointment of administrators and guardians and qualifications 

of executors. 

Record of inventories, accounts, and settlements in estates of de- 

ceased persons, infants, and incompetent persons. 

. Inheritance-tax records. 

. Judgment liens against land. 
Notice of lis pendens against land. 
Notice of materialmen and laborers liens. 

. Record of warrants in cases tried in Superior Court and trans- 
script of judgments from justices of peace in civil action. 

Lists of qualified justices of peace and notaries public for the 
county. 

. Reports of sales and final accounts in deed of trust and mortgage 
foreclosures. 

. Commitments to state hospital for insane. 

. Place to probate instruments to be recorded in the Office of the 
Register of Deeds. 
Election returns, registrations, and poll books. 

. Unclaimed funds. 

. Place to execute applications for passports to foreign countries. 
Registration of aliens. 

. Naturalization of aliens. 

. Records of incorporation of business. 


Office of the Register of Deeds (first floor of Courthouse). 


. Place for recording deeds, mortgages, deeds of trust, chattel mort- 
gages, conditional sales, contracts, and miscellaneous documents. 
Record of Federal income tax liens and certain other tax liens. 
. Place to secure marriage licenses and records of marriages. 
. Record of allotted homesteads. 

Minutes of the Board of County Commissioners. 

Records of plots of real estate. 


Sheriff's Office (first floor Courthouse). 


A. Place to report crimes in the county. 

B. Place to deliver legal processes which are to be served. 

C. Source of information for reputation of people. 

D. Report of automobile accidents in county. 

E. Record of investigations of deaths. 

F. Jail book (shows whether prisoner is in city or county jail). 
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. County Tax Office (first floor of Courthouse). 


A. Place to pay current taxes for county. 
B. Source of information as to value of property of persons and 
corporations. 


38 


VI. 


VII. 


VIII. 


IX. 


XI. 
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. Addresses of taxpayers. 

. Record of current tax liens on property. 

. County taxbooks (white and colored according to township—real 
and personal property). 

. Tax abstracts blanks (filled out yearly during the tax-listing 
period). 

. Grantor and grantee lists since 1927. 

. Card-index system of property owners according to streets. 
Record of tax sales. 
Underwriters’ taxbook (shows original name of street, location, 
structure of improvements, etc.). 

. Improvement cards (show repairs, new houses, etc.). 

. Tax-receipt book stubs. 


SP 0 -si> pita 


mA 


Tax Supervisor’s Office (first floor of Courthouse). 


A. Record of delinquent taxes. 
B. Tax abstracts. 


City Tax Office (first floor of City Hall). 

A. Place to pay current and delinquent city taxes and street assess- 
ments. 

B. Source of information as to value of property of persons and 
corporations. 

C. Addresses of taxpayers. 

D. Record of tax liens and street assessment liens on property. 


Recorder’s Court Room (second floor of Courthouse). 

A. Place for trial of misdemeanors and preliminary hearings in 
felonies. 

Office of the Clerk of Recorder’s Court (second floor of Courthouse). 


A. Warrants in criminal cases. 
B. Record of trials and judgments. 


. Police Department (basement of Courthouse). 


A. Source of information as to nature of charges. 
B. Card index of court records of prisoners. 
C. Detective Bureau. 
1. History of criminals. Record from Department of Justice. 
Photographs, Fingerprints. 
2. Criminal record card for Durham County Traffic Bureau. 
D. Traffic Bureau. 


1. Police report of automobile accidents in city. 


County Jail (fourth floor of Courthouse). 


A. Location of imprisoned defendents awaiting trial in Superior 
Court. 
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XII. City Jail (fourth floor of Courthouse). 


A. Location of imprisoned defendants awaiting trial in Recorder’s 
Court. 


XIII. Health Department (300 East Main Street). 
A. Records of births and deaths. 


DIRECTORY OF THE SECOND FLOOR OF FEDERAL BUILDING 


The Federal Building is often referred to simply as the Post Office 
Building, but the Post Office occupies only the first floor, whereas the 
second floor contains many offices which are of interest to lawyers, 
particularly those portions of the second floor on the south, west, and 
north wings, which are devoted entirely to Federal Court quarters. 

With reference to the Federal Court, the state of North Carolina 
is divided into three districts known as the Eastern, Middle, and 
Western. Durham County is in the Middle District of North Caro- 
lina, which, in addition to Durham County, includes the following 
twenty-seven counties: Alamance, Alleghany, Ashe, Cabarrus, Cas- 
well, Chatham, Davidson, Davie, Forsyth, Guilford, Lee, Hoke, Mont- 
gomery, Moore, Orange, Person, Randolph, Richmond, Rockingham, 
Rowan, Scotland, Stanly, Stokes, Surry, Watauga, Wilkes, and Yad- 
kin. The Durham Division of the Middle District consists of the 
three counties of Durham, Orange, and Person. The two terms of 
Federal District Court of the Durham Division are held at Durham 
and begin on the first Monday in February and on the fourth Monday 
in September of each year. See 28 U.S.C. A,, Section 179. 

The following chart lists the offices which make up the Federal 
Court quarters: 

I. Federal Court Room (north wing). 

A. Place for pretrial conferences. 
B. Place for trial of Federal civil and criminal cases. 

II. Federal Court Library (north wing). 

A. For use of the Court, U. S. Attorney and his assistants, and prac- 
ticing attorneys. 
III. Judge’s Chambers (northwest wing). 
A. Chambers for use of the Federal Court Judge for hearings in 
chambers and for interviews. 
IV. United States Marshal’s Offices (north wing). 


A. Place to report during term crimes committed in the District. 
B. Place to deliver legal processes to be served during term. 
C. Jail for custody of prisoners during term. 
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V. Office of Probation Officer (west wing). 
A. Place for probationers to report during term. 


VI. Witness Rooms (west wing). 
A. Place for interviewing of witnesses by United States Attorney 
and his assistants and by practicing attorneys. 


VII. United States Attorney’s Offices (west wing). 
A. Place during term to interview U. S. Attorney and his assistants 
on cases arising or pending in the District. 


VIII. Offices of the Clerk of Federal Court (west wing). 
A. Place for jurors to prove their attendance during term. 
B. Place during term for filing of indictments, returns, reports, com- 
plaints, petitions, answers, replies, motions, orders, judgments, and 
decrees. 


IX. United States Commissioner’s Offices (southwest wing). 
A. Place for preliminary hearings on criminal matters pertaining to 
violation of Federal statutes. 
B. Place for binding violators of Federal statutes over to the next 
term of Federal Court for final hearing. 


X. Grand Jury Room (south wing). 
A. Place during term for deliberations by the Federal grand jury. 


The following chart lists the other offices on the second floor of 
the Federal Building: 


I. Internal Revenue Department—Stamp Division (northeast wing). 
A. Place to obtain documentary stock transfer stamps. Real estate 
lawyers use this office often in obtaining stamps for deeds con- 
veying real estate. Corporation lawyers use this office in obtaining 
stamps for corporation stock issuances. 
B. Place to obtain cigarette and tobacco stamps. 
C. Place to file tobacco warehouse reports on sales of leaf tobacco. 


II. Internal Revenue Office (east wing). 


A. Place to obtain information and aid in filing internal revenue 


reports. 
B. Place to make payments on internal revenue taxes, such as in- 
come tax, capital stock taxes, franchise and license taxes, etc. 


III. Internal Revenue Agents (east wing). 
A. Place to obtain special aid on difficult internal revenue problems. 


IV. Social Security Office (southeast wing). 
A. Place to obtain information and aid in filing Social Security re- 
ports. 
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B. Place to file for old-age and survivors insurance. 
C. Place to obtain Social Security Cards. 


V. United States Civil Service Commission (south wing). 
A. Place to obtain information in regard to Civil Service appoint- 
ments. 
B. Place to stand examinations for Civil Service appointments. 


VI. Office of Deputy Collector of Customs (south wing). 

A. Place to obtain information and aid in ascertaining amounts of 
duties on imported merchandise. This office determines and col- 
lects the amounts of duties placed on imported merchandise, 
which in this particular office consists primarily of Turkish to- 
bacco, Tonka beans, maple sugar, etc. 


B. Place for bonded storage of imported merchandise until duties 
have been paid. 


THE CITY HALL 


The City Hall is still another center of the lawyer’s activities. 
Lawyers are concerned not only with city ordinances, street improve- 
ments, taxing agencies, but also with a variety of municipal offices. 
The following chart lists some of the departments in the city of 
Durham. 

The City Council. This body meets in the City Hall. Its two 
major administrative officers are the City Manager and the Solicitor. 
It has authority to pass ordinances which have the effect of laws. 
Lawyers frequently appear before the City Council representing in- 
terests of clients. The ordinances adopted by this body are published 
and should be referred to like any other laws. 

City Licenses. Many licenses are issued by the city, possession of 
which is prerequisite to engaging in a variety of activities. The law- 
yer should remember this before he advises his client to do something 
which may involve a penalty. 

City Departments. A variety of departments, including the Police 
Department (with offices in the Courthouse), the Street Cleaning De- 
partment, City Planning, etc., are all involved in procedures familiar 
to lawyers. 

The specific offices in Durham may not be duplicated exactly in 
other cities, but the law student will not be wasting the time he spends 
ascertaining how a municipal corporation operates. 


DURHAM COUNTY DEPARTMENT OF PUBLIC WELFARE 


No useful purpose would be served by a minute and detailed cata- 
logue of all the services rendered by the Durham County Department 


42 CiinicaL PREPARATION FoR Law Practice 


of Public Welfare. Many of them touch the law only indirectly and 
others relate to portions of the law with which lawyers have compara- 
tively little to do. However, there are fields in which the lawyer 
needs to seek the co-operation of the social worker, and in these the 
Welfare Department is of great value. 

For example, the Legal Aid Clinic has many cases involving chil- 
dren. The Department of Public Welfare provides child welfare 
service by aiding unmarried mothers, placing children in boarding 
homes and schools and foster homes, and handling adoption matters. 
The law designates the Superintendent of Public Welfare as the Chief 
Probation Officer in the Juvenile Court; in a number of cases involvy- 
ing probation, the Department of Public Welfare is called on. Simi- 
larly, in parole cases, both state and Federal, the Welfare Department 
is a significant agency. 

The student should remember that the Welfare Department may 
be interested in almost any Legal Aid Clinic case; he should not 
permit the matter to be disposed of without considering aid he may 
get from that department. 


CHAPTER III 


A LEGAL CASE. IN ACTION 


FAMILIARIZING THE STUDENT WITH THE ART OF 
PLANNING THE CAMPAIGN AT LAW 


In GENERAL 


HE Legal Aid Clinic course proceeds on the theory that it is 
possible for a student to learn under supervision how to think 
like a superior practicing lawyer. The superior practicing lawyer 
usually thinks in accordance with certain definite routines dictated 
by his own experience. If a way can be found to present situations 
to the student which offer him an opportunity to do lawyer-like 
thinking, it is possible to gauge his progress in gaining such experience. 
When a lawyer thinks about handling a case for a client, the 
mental process is not unlike planning a military campaign. One 
should be familiar with the area in which the campaign is to be con- 
ducted. It is for this reason that the early portions of the Clinic course 
introduce the law student to the law office and the courthouse. Next, 
it is essential to be conversant with one’s own army and equipment, 
and, as far as possible, with the strength and abilities of the opposing 
party. This is another way of saying that facts should be secured, 
evaluated, and marshaled. It is then necessary to determine objec- 
tives and means of attaining them. These mental steps are closely 
bound up with definite questions of law and procedure. Finally, it 
is desirable to bring the proceeding to a satisfactory conclusion. 

The thinking which a law student does when involved in the 
process of planning a campaign at law is different from the thinking 
he is accustomed to in his classroom courses. In other courses, empha- 
sis is frequently placed upon analysis. In the Clinic work, creative 
thinking and the ability to make constructive decisions are quite as 
important as analysis. The law student should also be prepared at 
any moment to deal with extralegal considerations, as, for example, 
giving business advice to his client. 

One of the most significant aspects of Legal Aid Clinic thinking 
is its approach to the client as a human being with problems to be 
solved by the use of resources from the field of law as a whole. In 
each of his other courses, the student studies a segment of that law 


44 CirnicaL PREPARATION FoR Law Practice 


to which an appropriate label has been attached, such as contracts, 
torts, or criminal law. In the Legal Aid Clinic course, the client and 
his best interests are the center of attention, and the law is of im- 
portance in advancing those interests. As a result, the Legal Aid 
Clinic student may find himself dealing with legal problems in a 
dozen or more different substantive and procedural fields at the same 
time. 
Tue Mentar Process 

This part of the work is difficult to describe. The clearest method 
to date seems to be to present a series of questions which the lawyer 
should ask himself. The master question is, How shall I think be- 
tween the time the client asks me for help and the time I give him ad- 
vice or a plan of campaign to follow? Here we consider merely situa- 
tions where the facts are in existence at the time the client consults the 
lawyer. 

This major question may be divided into three subordinate ques- 
tions : 


1. How do I know I have all the necessary facts? 
2. How do I know I have all the necessary theories of law? 
3. What sort of a plan of campaign shall I recommend to my client? 


Again each of these questions may be broken down in somewhat 
the following fashion. 


1. How do I know I have all the necessary facts? 
a. What are the possible sources of facts? 
b. What factors may make difficult the approach tc to any particu- 
lar source of facts, and how shall I get past them? 
c. How do I know when I have obtained all possible data from 
each particular source? 
d. How do I know which of the possible “facts” are real facts, 
partly real facts, and nonfacts? 
2. How do I know when I have all the necessary theories of law? 
a. In what form should the useful facts be set down so that they 
may be permanently accessible and available as legal evidence? 
b. What legal theories apply to the ‘various relationships and 
contacts among the parties? 
c. How far do the facts support specific legal theories? 
3. What sort of a plan of campaign shall I recommend to my 
client? 
a. Toward which goal or goals shall we go? 
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b. By what means shall we attempt to reach each goal or goals? 
c. What obstacles may we expect to encounter and what can be 
done about them? 


Out of this comes a plan of campaign to be discussed with the 
client or to be carried out with such modifications as the circum- 
stances of the case may require. This outline will be illustrated in 
the classroom exercises. Here comments will be made upon certain 
aspects of it. 


THE NECESSITY FOR CREATIVE THINKING IN THE FIRST INTERVIEW 


The setting for our discussion is a law office. The lawyer is seated 
at his desk. The door opens. His secretary enters and announces a 
new client. The client enters. From that moment the lawyer begins 
thinking. It is not contended that every, or indeed any, lawyer ac- 
tually asks himself all the following questions. It is urged, however, 
that if he did, he would be much more systematic in his approach, 
the time spent would not be wasted, and the client very likely would 
be favorably impressed. 


The Elements of the First Interview 


Before we proceed to discuss this subject in detail, it is well to 
summarize some of the elementary considerations which the student 
should keep in mind during the first interview. 

The student should win the confidence of the client and encourage 
him to tell his story. 

The student should proceed quickly and surely to do the various 
things necessary in the first interview so that the work of the Clinic 
may move on. 

The student, when the proper moment comes, should take hold of 
the applicant’s problem and determine what are the facts on which to 
base further action. 

Every client, every case has unique character. People differ at 
different times. The student will find particular evidences of lack of 
stability in purpose and intention in certain persons in the legal aid 
client group. Any effort, then, to create a mold and insist that each 
interview be conducted according to a set rule is not likely to produce 
the best results. At the. same time, rules of law and practice require 
that each case be presented in a certain form. Any human problem 
will be better understood if it is approached in an orderly manner. 
The lawyer and the law student will save time if they begin organizing 
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the applicant’s problems from the moment the applicant appears. 
Flexibility and the need for arrangement should be kept in mind. A 
second caution is that the present chapter does not cover the question 
of what to do with the case after one has the facts. 

The lawyer as a professional man will seek to foster a fiduciary 
relationship with his clients. One of the best ways to do this is by 
winning the confidence of the client at the first interview and keeping 
it. It is impossible to lay down a simple rule or magic formula. To 
some extent, the result is achieved, inter alia, by courtesy, sympathy, 
patience, firmness, and self-confidence, which create corresponding con- 
fidence in the client. Courtesy may be demonstrated in such little 
matters as rising when the applicant enters or leaves the office and in 
the tone of voice used. Sympathy is a, necessary element. The appli- 
cant usually will appreciate being made to feel that whatever the rule 
of law may be, the student understands and sympathizes with his 
hopes and fears. When for some reason it appears that the student 
cannot or ought not to do what the applicant urges, he should com- 
municate his decision to the applicant, not necessarily by a vigorous 
statement that the applicant is wrong and that he is right; rather he 
should take pains to explain why in the long run his alternative plan 
is for the best interest of the applicant. A lawyer sufficiently resource- 
ful to do this gracefully and still make the client feel that his problem 
is completely understood and intelligently appreciated has reached a 
degree of maturity. 

If the client is willing to talk, the lawyer will do well to let him 
go ahead and tell his story in his own way without attempting to 
interrupt with questions. Where the applicant either has difficulty 
in his explanation or talks too long, the lawyer must find a way to 
obtain the needed facts with a minimum amount of friction. 

The student should guard particularly against the mental reaction 
of certain types of applicants. A person who is too sure of his own 
case or who exhibits certain disagreeable characteristics is likely to 
arouse in the student a feeling of irritation. Even under great provo- 
cation this feeling should not be allowed to betray itself. This is a 
hard rule to follow, but the confidence of the applicant is the goal he 
is seeking. 

Another factor is patience. With some applicants there will be 
no limit to the patience that must be exercised. They need time to 
explain their problem in all its ramifications, and nothing else will 
satisfy them. The student should use his judgment when a situation 
of this sort arises. There will be a balancing between the relative 
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value of an expenditure of unlimited time to win confidence and 
inadequate comprehension of a case. 

This brings us to the matter of firmness. The student should 
demonstrate to the applicant the ability to control situations and to 
mean what he says. Often the client will respect a determined man- 
ner. But again the student should be alert to gauge the effect of his 
manner on the applicant, for sometimes too firm an attitude will 
frighten or antagonize him. 

Self-confidence by the student is, of course, the final factor in 
making the applicant have confidence in him. It is obvious that if the 
student does not trust himself he can hardly expect to inspire in others 
a willingness to accept his judgment and leadership. There is a dif- 
ference between a quiet self-confidence and an offensive cocksureness. 

It seems fair to say that all these factors play a part. The student, 
however, should not feel that he can adopt a certain manner auto- 
matically as if he were turning on an electric light and expect to secure 
desirable results. He should be ever watchful to observe in the ap- 
plicant’s manner the reaction to his own. If the student is resourceful 
in adapting himself to the applicant while at the same time main- 
taining his own individuality, he reaches a satisfactory basis of dealing 
with clients. There is never a time when one can forget the lawyer’s 
need for creating or maintaining the confidence of the client. 


Keeping the Office Machinery Moving 


The student should develop habits of saving time, conciseness, 
promptness, speed, accuracy. Every lawyer who pays a certain amount 
of overhead expense to keep his office running realizes that he cannot 
afford to let any applicant or any case take more of his time than is 
actually necessary. While a Legal Aid Clinic office will never meet 
its overhead from fees, there is, nevertheless, reason for the student 
to prepare himself for a future period of economic pressure. Time 
is one of the few items a lawyer has to sell. If he learns to do and 
say a good deal in a short space, he will have more time for other 
cases, his thinking on each will be more vivid, and he will generally 
be better satisfied with himself and his work. 

Being concise means making the lawyer’s part of the interview 
with the applicant short and to the point. Just how short will depend 
upon how well he succeeds in winning the applicant’s confidence. 
But it is inefficient and extravagant to drag out the conversation be- 
yond a decently courteous minimum. This, however, is not all. One 
must get in the habit of thinking clearly about legal problems, elimi- 
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nating from the mind all factors except those legally and practically 
relevant. Conciseness should extend also to the notations made on 
the docket cards and to the letters written. 

Promptness requires that when one has something to do, he do 
it as soon as possible. Promptness does not mean a headlong, heed- 
less plunge to act for the sake of keeping busy. Some effort to decide 
what to do should precede action, but both should take place as 
rapidly as circumstances permit. It is a good rule that, if one does 
not know what to do, he do nothing until he sees his way clear. 
It is equally valid to insist that every student, once he comes to the 
conclusion that a particular step should be taken, take that step. 
Delay means running the risk of forgetting, of having something go 
by default, of giving the applicant or others a chance for criticism. 
Few efforts are more annoying to lawyer or to client than to have to 
whip up his enthusiasm a second or third time to do a task which 
should have been done days or weeks before. Waiting until the last 
moment means running the risk of not getting the work done. The 
stenographer may be ill or otherwise occupied. New tasks requiring 
immediate attention may arise. Interruptions are the daily routine 
of a law office. It is a safe rule to do each job as soon as possible. 
Clients invariably appreciate promptness. To them it is evidence that 
the lawyer takes an interest in their cases, and each client feels that 
his case is the only one on which the lawyer should spend any time. 

Accuracy involves the process of thinking clearly and doing a 
thing right the first time, if possible. To be accurate, a law student 
should take the time to visualize the applicant’s problem as a whole 
and then as a series of steps to be taken. The more clearly each of 
these steps stands out in his mind, the more likely the student is to 
be accurate in taking them. He should take time to understand each 
step and its consequences. He should be sure that no step has to be 
retraced and that none has been omitted. Such habits may be learned 
and are worth all the effort they cost. 


Taking Hold of the Applicant's Problem 


At some stage of the interview the control of the situation should 
pass from the client to the lawyer. Whereas the client may be pouring 
out a layman’s story to begin the interview, at its conclusion the lawyer 
should be in command, directing his own thinking and that of the 
client toward certain definite objectives. 

The student likewise should assume leadership. Instead of the 
client’s telling him, he tells the client. There is no hard and fast 
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rule as to when this moment comes. It depends upon the case, the 
client, and various factors. To the lawyer, it is a matter of saving 
time, of making available his experience, and of doing a thoroughly 
sound professional job. He cannot force the client to submit to a de- 
tailed cross-examination about all his affairs which may be subject to 
legal implications. He is justified, however, in saying to the client 
enough to convince him that it is in his interest to let the lawyer lead 
the discussion and to answer the questions which the lawyer pro- 
pounds. 

The traditional story illustrating the failure to take command of 
the situation is that of the student to whom a client came with 
twenty typewritten questions, saying, “All I want you to do is answer 
these questions for me.” The student permitted the client to present 
the questions, and at the end of four hours was still struggling to get 
in a word. The mistake inherent in this situation is that the client 
chooses to decide for himself what legal problems are bothering him 
and wants the attorney’s answer, but not the attorney’s guidance. The 
danger of this type of procedure to the client lies in the fact that he is 
making a self-diagnosis of his problem. He thinks he sees all the 
legal matters involved in it. He may be doing this; then again, he 
may not. The patient who goes to the doctor and insists upon being 
treated for some particular symptom may be within his rights, but he 
may also be doing himself a serious injury. 

In addition to the danger to the client, there is a risk to the lawyer 
in letting the client formulate questions to be answered. The client 
may take information from the lawyer and apply it to the facts 
of his case. The information may be given by the lawyer on the 
assumption that certain facts exist. The client may apply the in- 
formation to a situation where the facts, or some of them, are dif- 
ferent. If the lawyer had known all the facts, he might have given 
different advice. As matters go, the client blames the lawyer for 
giving incorrect advice when the real difficulty has been the failure of 
the lawyer to take command of the situation. . 

Many law students are concerned over the question of what to say 
to the client in taking command of the interview. The process is one 
of asking questions, and immediately the student: wonders what ques- 
tions may be asked. While much depends upon the particular lawyer, 
client, and situation, it is possible to indicate methods of determining 
the basic facts. 
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DATA TO BE SECURED 


A lawyer secures many of the facts in his cases by asking questions. 
It is not practicable to set down complete lists of such questions. Even 
if they were assembled, the lawyer would not always be sure which 
list to use. And yet some suggestions can be made to the student as 
an aid to organizing his own thinking on the subject. Some facts 
probably should be secured in all cases, although it is not possible to 
draw a rigid line. Certainly, the names and addresses of the parties 
and witnesses would seem necessary. Other personal information 
shades off into less important categories: race, color, sex, age, religion, 
education. Nationality and citizenship are statistically interesting. 
Economic status is important from the standpoint of whether the 
applicant is a legal aid client or not. Social status may or may not 
be significant. Other facts are important when the lawyer has pro- 
ceeded so far as to be able to identify the legal category in which the 
particular type of case falls. For convenience at this stage, there is 
included on pp. 180 ff. in the Appendix a series of such groups of ques- 
tions based upon the types of cases ordinarily coming to the attention 
of legal aid organizations. 

Still other facts relate to the particular case, and since this is the 
most difficult classification to discuss, considerable attention is given 
to it. A lawyer who has gained skill in meeting the problems in this 
area has no need of stereotyped lists of questions. It is possible to 
divide this group of facts under three headings: source, nature, and 
disposition. The source of the case is interesting to a lawyer because 
he wants to know where his well-wishers are. But the sources of facts 
in a case are essential when we come to the question, Do we have all 
the facts? The nature of the case is interesting statistically when a 
lawyer comes to review his work for the year to chart a new course. 
But it is essential when we come to the question, What are the legal 
problems involved? The disposition of the case is interesting statis- 
tically when the lawyer considers his office from a cost-accounting 
basis. But it is essential when we come to the question, What shall 
I do for this client? The collection of such information for statistical 
purposes is a by-product of the work of the Legal Aid Clinic. The 
results appear in the annual report. 

The mental process by which a lawyer gathers facts as to the source 
and nature of a case, and plans and carries out the disposition thereof, 
is the subject matter of the present course. Let us consider, then, this 
question: How do I know when I have all the facts in this present 
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case? Obviously, this is divisible into three subquestions: What are 
the sources from which I may expect to secure facts? Have I all 
available material from each of these sources? Have I properly evalu- 
ated this material so that I may classify it accurately in three cate- 
gories: true facts, partly true facts, and nonfacts? 


SOURCES OF FACTS 


The law student is accustomed to looking for his facts in two 
places—the instructor’s mind when a hypothetical case is given, and 
the opinion of the court in a decided case when a casebook is men- 
tioned. In each instance, the data are all there, all carefully organized 
and catalogued. They have been subjected to a process in the course 
of which incompetent, irrelevant, and immaterial matters have been 
largely excluded. The ore has been taken from the mine, smelted, 
and refined. It is now in a condition where the legal scholar may 
make something artistic of it. Valuable as is this simplifying process 
in saving the student’s time and permitting him to concentrate on the 
analytical aspect of his work, he should avoid the temptation to assume 
that this basic material is presented to the practicing lawyer in much 
the way a magician pulls a rabbit out of a hat. In law practice, he 
will learn that collecting facts requires a degree of imagination, initia- 
tive, persistence, ingenuity, and other characteristics which are as im- 
portant as analytical ability. Particularly onerous to the young lawyer 
is the necessity for going out of his office and digging up the infor- 
mation himself. He does not know where to go, and because of his 
inexperience he fears that he may overlook some of the most significant 
data. 

In a specific case it is possible, in due course, to work out a pattern 
of all the likely sources from which facts may be secured. To attempt 
a series of patterns for every conceivable case would be impracticable. 
It is quite possible, however, to list the customary places deserving 
investigation. If the student develops the habit of using such a group 
as a check list he may discover areas which, while not at first obvious, 
may turn out to be useful. Since the objective is to get all the facts, 
the appearance on the mental horizon of a promising source may be 
an event. 

One suggests sources as follows: 

1. The client. 

2. Witnesses and people generally. 
3. Public records. 

4. Private records. 
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5. Physical objects, including documents. 
6. The scene of the event. 
Each of these deserves a comment. 


The Client as a Source of Facts 


In many cases the client is the most obvious source of facts. The 
student should be cautious not to fall into any easy assumption that 
the client is always an accurate, clear, unbiased, and omniscient source. 
The law teacher may be all of these things. The student may assume 
that the classroom material is a stable point of departure for legal 
reasoning. The capable lawyer knows his client’s limitations, The 
client does not always have a legally trained mind and frequently does 
not know which items are necessary and which are not. He may be 
ignorant of certain data essential to his case and may be amazed when 
the lawyer suggests the desirability of digging them up. He may be, 
intentionally or unintentionally, misleading in his statements to his 
attorney. In view of these and other matters, the lawyer learns to 
gather what information he can from ‘his client, but to treat it with 
caution. 

The student should also remember that sometimes the person who 
comes to the law office is not the client but somebody acting in his 
behalf. The information given by this third person must be scruti- 
nized with even greater care, first, because the bearer may have his 
own reasons for his interest in the case, and second, because much of 
what he knows may be hearsay. 


Witnesses as Sources of Facts 


After the client, the average student thinks of the witnesses as the 
next natural source of facts. It requires no great stretch of imagina- 
tion to realize the value of talking with the various witnesses, but there 
is a very serious problem as to how to get in touch with them. Who 
the necessary witnesses are will be discussed in connection with in- 
dividual cases. Here one needs to consider only the purposes for 
which witnesses’ testimony may be employed. There are witnesses of 
the event, and their testimony goes as to what they saw and heard. 
There are character witnesses who can give opinion as to the repu- 
tation of the parties and thus establish or destroy the testimony of those 
parties before the jury. Finally, there are expert witnesses, who, after 
being qualified, are enabled to answer questions based on opinions. 
The careful lawyer will consider in each case whether he needs and 
can get witnesses in any of the three classes. 
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Public Records as Sources of Facts 


In a great many cases the first thing for the lawyer to do after he 
has talked with his client is to go to a public office and look up the 
record. At least he should keep in mind the possibility or’ even prob- 
ability that some necessary information about the case may be found 
in a public office. If such information exists, it is easier to secure it 
there than anywhere else. 

A listing of some of the public offices in Durham County, with a 
statement as to the type of information to be found in them, is given 
on pages 35 ff. 

It is a wise plan for each lawyer, starting practice in his own com- 
munity, to prepare a chart of the local public offices in considerable 
detail, The result may be to save him much time when time is 
precious. One can never tell how short a space will intervene between 
the moment when the case is brought to the lawyer and the deadline 
before which some essential step must be taken if the client’s rights 
are to be protected. 


Private Records as Sources of Facts 


Many private records are equally important as sources of facts. In 
the home there may be old papers and letters. In the hospital or 
school there is more information. Churches, civic clubs, banks, em- 
ployers, newspapers, and many other agencies have records about 
people and events. Whether or not this information is admissible in 
evidence is another question. Here the student is concerned with the 
information itself. Perhaps the matter in which he is interested will 
never go to court. 

The careful lawyer may find it expedient to prepare for his own 
use a check list of possible places where private records may be kept. 
Running through such a list will take but little time. It may, however, 
suggest ideas of value. In any event it is a systematic proceeding and 
will relieve the lawyer’s memory of a definite burden. 


Physical Objects as Sources of Facts 


Inspection of physical objects is often important. The automobile 
after the accident may disclose how the accident occurred. In a suit 
for breach of patent or copyright, an inspection of the models or de- 
signs in question may clarify the issue. If the question is one of scope 
of employment, a map showing the route traversed by the injured 
workman may be a decisive factor. The careful lawyer will investi- 
gate every physical object connected with the case to see whether it 
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has any bearing on the subject. Even if the particular fact is found to 
have no special significance, the time spent will not necessarily be 
wasted because the lawyer will know that he need have no fear of 
the object’s being utilized as a surprise against him. The taking of 
photographs and preparation of charts and diagrams is a habit to be 
encouraged. 


Documents 


Documents are a most important section of the subject of physical 
objects as sources of facts. To the careful lawyer, a deed is a deed 
only if it has been read through and the significance of its terms noted. 
There may be a mistake in description or in the names of the parties 
which will render the document useless, no matter how many wax 
seals may be attached to it. The temptation to accept the contents of 
documents from the lips of clients or others should be resisted strongly. 
An installment furniture contract, a note, a mortgage may mean one 
thing to the client and quite another thing to the lawyer. Inspection 
of a holographic will may reveal significant matters which were over- 
looked by a typist making a copy. The lawyer should give considera- 
tion to places where documents are kept. Perhaps it would be well 
to make a list of such places as the office of the Register of Deeds, 
the office of the Clerk of the Court, safety deposit boxes, strong boxes, 
pigeonholes of secretaries, old trunks, and other similar receptacles. 
Often the lawyer must supply the imagination necessary to direct the 
search. He cannot do much directing if his own imagination is not 
capable of being exercised. 


The Scene of the Event as a Source of Facts 


In many cases knowledge of the scene of the event is necessary to 
an understanding of the circumstances. At the scene of an accident 
the skid marks on the road, the blood stains on the tree, the broken 
glass may indicate facts which will tend to prove or disprove the 
presence of negligence. Even though the lawyer may not get to the 
scene until hours, days, or even weeks have intervened, the general 
appearance of the place may tell him a great deal. Certainly it will 
fortify him for the conduct of a case in court or for negotiations look- 
ing toward a settlement. The lawyer should think of his task in 
making the jury understand. The clearer the picture the jury has of 
what took place, the better. Unless the lawyer has that clear picture 
in his own mind, he will have a hard time trying to transmit it to the 
jury either in his own argument or through the questions that he 
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directs to the witnesses. Many cases have been lost because the law- 
yer did not have an accurate image in his mind that would enable 
him to detect inaccurate testimony produced by witnesses on the other 
side. A visit to the scene of the event takes time and energy and may 
yield nothing. The likelihood is, however, that it will produce a great 
deal; and a careful lawyer takes as few chances as possible. 

Other physical places are equally promising. In real-estate trans- 
actions of sale, lease, or subdivision, an inspection of the premises may 
be very rewarding. In a claim against an insurance company for loss 
by fire, a firsthand view of the structure is a precaution a good lawyer 
may well take. 

If a lawyer has prepared a careful check list of sources of facts, he 
will not have to use up so much energy in calling it to mind or in 
wondering whether he has covered the ground each time a new case 
arises. The initial effort involved is slight compared to the value of 
an established habit of using such devices. 


OBSTACLES TO FACT-GATHERING 


It is one thing to make a list, in a particular case, of the possible 
sources of facts. It is still another problem to reach those sources and 
open the doors behind which data may be stored. 

Obvious obstacles are location, distance, and time. To locate a 
possible source of facts calls for imagination and resourcefulness. Dis- 
tance requires that the lawyer go himself or send someone or obtain 
someone at the other end to do the work. Going oneself involves a 
consideration of the time to be consumed, the expense to the client, 
and whether the facts to be secured are such that the lawyer himself 
must be there. If someone else can do the work, it may be expedient 
to have him do so. Another lawyer can take depositions; a Clerk of 
Court or Register of Deeds can certify to the accuracy of records. A 
photographer can be instructed in the technique of taking pictures 
which may become part of a legal record. A surveyor can bring back 
measurements. A variety of experts are available for an equally varied 
set of needs. If the question arises as to which lawyer, which photog- 
rapher, which surveyor or other expert to employ, there is an added 
problem. The names of lawyers are obtainable from Law Lists ap- 
proved by the American Bar Association. It is often more difficult to 
find other people competent and reliable enough for the task at hand. 

Passage of time is even more serious. Recollections fade in the 
minds of witnesses. Records are lost, mutilated, or destroyed. Evi- 
dence is missing.. Recognition of this condition should stimulate the 


56 CuinicaL PREPARATION FOR Law Practice 


lawyer to keep careful and detailed records of his own cases, see that 
witnesses make written statements, and collect promptly all materials 
which may possibly be of use later on. It is a good habit not to trust 
to memory, but to make a continuing complete record. When others 
fail to make such a record, the lawyer must call upon all his resource- 
fulness and imagination to supply the missing links. 

A more serious group of obstacles to fact-gathering lies in the field 
of human emotions. They are particularly significant where the source 
is a person. But they may be classified as subjective in the person of 
the observer and as objective in the person of the individual from 
whom information is sought. Later in the mental process of planning 
a campaign at law the student will have occasion to use these factors 
as part of the evaluation process. Here our interest in them is largely 
in getting the client or the witness or other interested person to talk 
and keep on talking. 

Some persons need no encouragement to tell what they know. In 
fact, with certain individuals the problem is to get them to reduce 
their conversation to reasonable limits. As to them the lawyer must 
be patient and pick out of the flood of words those items which he can 
use. The silent witness, however, is more of a problem. One step 
to its solution is to find out the “why” of the silence. It may vary 
from the extreme of ignorance to the other extreme of deliberate un- 
willingness to talk. It is difficult for the lawyer to attempt to gather 
facts until he has at least made up his own mind as to the reason for 
silence. Training in this sort of inquiry is helpful in preparing for 
cross-examination. 

A variety of techniques are employed to this end by such persons 
as social workers, insurance salesmen, adjusters, detectives. The law- 
yer may well study their methods and techniques. Some references 
will be found in the Appendix on pages 180 ff. 

Other groups of obstacles to fact-gathering will readily come to 
mind: the lack of information that has deliberately been made off 
with, scattered information that has no meaning until marshaled and 
organized by a discriminating mind, conflicting stories. In any event, 
the lawyer must be ready to meet the situation and get the facts. 


METHODS OF APPROACH TO THE PROBLEMS OF FACT-GATHERING FROM THE 
CLIENT AND OTHER PEOPLE 


As was said before, there is a stage in the mental process of the 
lawyer dealing with a case at which the main question is whether the 
lawyer has all the facts. The attorney who approaches this problem 
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with a foggy mind or who depends upon inspiration sometimes fails 
of his objective. Some sort of orderly method will not only get the 
facts but will be a source of reassurance to the client. The present 
material suggests such an orderly method. It involves a series of steps 
to which we have appended arbitrarily the names Chronological Ap- 
proach, Reconnaissance Approach, Evaluational Approach. The proc- 
ess starts with the client and attorney facing each other and beginning 
to think co-operatively about the case. At its conclusion the attorney 
has the needed information in three categories—tested facts, items 
which are partly true, and items which are definitely not true. On 
such a foundation it is possible to proceed to the next stage. 

But the student should not imagine that a lawyer always thinks 
according to a definite set of steps in rigid logical order. In fact, his 
mind jumps about from one point to another. Sometimes he begins 
at the beginning, sometimes at the end, and sometimes somewhere 
in the middle of the situation. He is constantly retracing his progress 
and checking himself. The important point is that before he is 
through with his thinking he has compared the details of this case 
with some general list of steps which ought to be considered in a 
standardized case. Thus none of the major points is likely to be 
overlooked. 

The student may not feel that the presently described check list is 
entirely suited to his temperament or to every type of case which may 
require his professional skill; but it should be clear that learning some 
such routine improves professional accuracy, saves time, demonstrates 
individual competence to the client, and increases public respect for 
the profession. 

The lawyer and the client confront each other for the first time. 
We will assume that the lawyer has said the words necessary to put 
the client at ease and that the interview is to begin. This is the situa- 
tion represented in the classroom work in the first semester. We 
have postulated a client who will not volunteer questions, but who 
usually will answer fairly any specific question directed to him. The 
student’s task is to formulate and ask the specific questions and draw 
out the information. The exercise is one in form and timing against 
a background of a mental process involving three different approaches. 

The preliminary question of the lawyer may be some such state- 
ment as, What may I do for you? or, What brings you in to me? 
Then the process has begun. 

The lawyer’s mind parallels the thinking of the client—the one on 
a professional and the other on a lay plane. The lawyer determines 
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the usefulness of each item, rejects some, fits other pieces into the 
growing picture of the problem, and reserves still others as points of 
departure for further investigation. For a time there is seeming con 
fusion; but eventually the lawyer grasps the situation, at least in out 
line, and is prepared to proceed with the chronological approach. 

The lawyer asks the client to tell his story in his own words. A: 
the account proceeds, the client may be prompted from time to time: 
but, in general, unless he is too loquacious, he takes his own time anc 
follows his own method. When he has finished, the lawyer may say 
to him something like the following: “I am going to go over you 
story again. It is familiar to you, but not to me. I want to be sur 
I understand it as clearly as you do. This time let me do the talking 
and you correct me or fill in the gaps when it appears that I am no 
clear.” Then the lawyer goes over the facts, arranging them chrono 
logically. 


The Chronological Approach to Fact-Gathering 


We have applied the term “Chronological Approach” to a groug 
of situations represented by the following questions: 


’ 1. When did the difficulty begin? 

What were the events leading up to the crisis? 

What was the nature of the crisis? 

What circumstances caused the client to decide to come in to set 

the lawyer? 

5. What does the client want the lawyer to do? 
(This is really a question which must be asked again at the 
time of planning the campaign. Here it suggests that the law 
yer should not be content to look backward even in giving hi: 
client the simplest form of advice. There may be future con 
siderations of vital significance. This is often the first questior 
which the lawyer asks.) 


BWP o 


It is doubtful if a lawyer actually asks his client these five ques 
tions. Probably, in an actual case, each one of these queries become: 
a point of departure. In attempting to visualize the thinking proces: 
that we are now describing, we have in mind a straight line. Or 
the geometrical principle that a straight line is the shortest distance 
between two points, we are concerned with the beginning and the 
ending. We know the present ending because the client is now sitting 
in the lawyer’s office. But until we locate the beginning—ten minute: 
ago, ten years ago, a hundred years ago, or whenever it was—there i: 
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always the possibility that if we went further back in history we would 
find more significant facts. The client’s aid in determining the point 
of beginning is not definite. He may think of the crisis or some other 
point as having exclusive significance. The location of the beginning 
is a task for the legally trained mind. It may be and sometimes is the 
date of the client’s birth. But it may be almost any other time. Caution 
suggests going too far back rather than not far enough. 

The second and third questions are designed merely to obtain the 
client’s version of events. That version is likely to be most useful, 
but it will require checking in a variety of ways. It may not be com- 
plete enough and it may not be accurate enough to suit the attorney— 
however tactful he may be in concealing his thoughts. An obvious 
device for filling in the gap between the beginning and the end of 
the time is to start far back and inquire, “What happened then?” If 
one starts at the present time and proceeds in reverse, questions like 
“What happened before that?” are helpful. However, no formula 
is possible, as clients differ from each other and each one changes his 
attitude from time to time. What the lawyer needs is experience so 
extensive that he is no longer conscious of the process of formulating 
the questions. For such a condition much patient practice is needed. 

The question of why the client decided to come to see the lawyer 
is interesting from various angles. A lawyer likes to know the source 
of clients so that he may appraise the nature of his contacts. But 
here the question is rather an effort to force the client to think in 
terms of events subsequent to the crisis and down to the moment 
when he stepped into the lawyer’s office. This is a period, very often, 
of anticlimax; and there are clients who fail to recognize the legal 
significance of events taking place then. The lawyer should not make 
the same mistake. 

As has been said, the fifth question is often the opportunity offered 
to persuade the client to start his narration of events. It is also a basis 
for the subsequent determination of the ultimate goal—something 
lying in the future. 

If there is only one problem bothering the client, it can usually 
be represented as a straight line with a number of significant points. 
In many cases, however, a variety of problems are present. Then the 
progress of the case is represented visually by a series of parallel lines. 
They will have in common the fact that the client is now in the 
lawyer’s office. But their points of beginning and their stages of 
progress may, and usually do, vary considerably. 

-If the case is not. disposed of at the first interview, new facts are 
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very likely to enter the picture. The Chronological Approach is there- 
fore a basic step in orderly thinking about the client’s case and should 
be continued while the case is in the office. 


The Reconnaissance Approach to Fact-Gathering 


When the client’s information has been explored by the Chrono- 
logical Approach and the results tabulated in some reasonably orderly 
fashion, the attorney must decide whether he needs more facts. If 
he does, it will save time for him to stop long enough to plan what 
sources he should examine in the particular case. The general group 
of sources—other people, public records, private records, places and 
things—has already been mentioned. This is the point in the mental 
process—perhaps after the client has left the office with the intention 
of returning at some future date—to ask oneself this question, How 
can I spend my time to the best advantage in gathering additional 
facts? Armed with a list of sources, the lawyer may save much effort. 
Without it, much repetitious activity may be necessary. A student 
will do well to check on his own efforts in this direction with such 
questions as: 

What information did I fail to obtain the first time from a par- 
ticular source? 

Why did I not realize this was necessary? 

What difference would it have made to my plan of campaign in the 
case if I had gone ahead without obtaining it? 

A geometric line has only one dimension—distance. A legal case 
usually occupies two or moré dimensions. Consequently another 
method, besides the Chronological Approach, is necessary to give area 
and solidity to the hypothetical figure. 

This is a difficult matter to describe, but it is of such ‘peieaes 
as to require recognition. We have called it, arbitrarily, the Recon- 
naissance Approach. Three geometrical figures may serve to clarify 
the point. 

We have our Chronological Approach as a line along which are 
the following points: 


- Beginning 
| Events leading to crisis 
! Decision to come to lawyer 
Client’s presence in lawyer’s office 
We now may take our position at the point of beginning of the 
line and ask, What additional facts do I need to understand this point 
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thoroughly? If I go to the other recognized sources, am I likely to 
waste my time or may I expect satisfactory additional data? This 
step may be illustrated by a line at right angles to the chronological 
line. 

RECONNAISSANCE LINE 

















CHRONOLOGICAL LINE 
e 


Pr) 








At once the two-dimensional aspect of the fact-gathering problem 
appears. 

Applying this same technique at each point in the Chronological 
Approach, we find a geometrical figure as follows: 


Facts obtainable from 





Client's Other Public Private 


: Places Things 
story witnesses | records records 


Beginning 





Events leading 
to crisis 


Decision to 
come to lawyer 


Client’s presence 
in lawyer’s office 








It is at this stage of thinking that one might suppose the mental 
process to be complete. Further reflection will indicate that there 
are additional problems. Let us suppose that we reach one of these 
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sources of facts; then what kind or kinds of facts are we looking for? 
Other witnesses may know much about an event; but if we approach 
them with some general idea of the type of information they may give 
us, we save time and, perhaps, are more likely to obtain that infor- 
mation. 

At first we were inclined to treat this step as a study of a two- 
dimensional area. We described the process as being one to secure 
an accurate, comprehensive familiarity with the “area,” similar to a 
reconnaissance by aerial photographers who bring back pictures of 
everything in the district over which the battle is to be fought. One 
goes over such photographs with a magnifying glass. The problems 
are (1) to indicate the boundaries of the area, (2) to cover it from 
every necessary viewpoint: for example, at dawn the light reveals cer- 
tain shadows; at sunset others appear. 

The Chronological Approach furnishes us with a base line. If 
the job has been well done, we know one side of the area we are to 
explore and how long that side is. The client’s own version of his 
trouble is merely the starting point. He is encouraged to elaborate, 
clarify, and enlarge upon such points in his story as attract the lawyer’s 
attention. 

The Reconnaissance Approach develops (1) surveys from different 
points on the base lines; and (2) other base lines which we arbitrarily 
label, because of their relevancy to the original material, legally rele- 
vant facts, sociologically relevant facts, and business or economic facts. 

We then have an area bounded as follows: 


ECONOMIC FACTS 


BASE LINE 


CHRONOLOGICAL 
LEGALLY RELEVANT 
FACTS 


SOCIOLOGICALLY RELEVANT FACTS 


There is no reason to limit the aspects of the situation to the eco- 
nomic, legal, and sociological. Medical matters and many others 
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might be considered. In such event the area, instead of being a 
parallelogram, would be a polygon. The problem here is (1) to 
enclose the area so that we know that we need make no further inves- 
tigation and (2) to indicate the particular kinds of facts we are to select 
from among the many possible ones. 

Attention should be given to the type of information to be sought. 


1. Legally Relevant Facts 


Legally relevant facts are matters the significance of which will be 
clearer in the further stage of marshaling. Here a brief reference is 
all that is necessary. The term “legally relevant facts” is familiar 
from other law school courses. The student should guard against 
the temptation to look no further than a stereotyped list of questions 
which he may draw up for himself in advance of an interview. There 
is always the chance that the case cannot thus be pigeonholed with 
complete accuracy, and the attempt may result in overlooking sig- 
nificant points and therefore be a detriment to the client. Hence the 
emphasis, at this stage of the case, upon the need to examine with 
care the fields of business and social facts. 


2. Economic or Business Facts 


The term “economic” or “business facts” is an unsatisfactory at- 
tempt at definition. We are dealing here with matters of quantity, 
kind, quality, value. Looking at it another way, we are interested 
here in things, property, money, rather than in people. 

A lawyer needs to have information regarding such matters as his 
client’s financial condition, the nature and value of any property which 
may be involved in the situation which brings a client to a law office, 
and the financial condition of the opposing party. A lawyer must often 
act as a business adviser and to that end should learn about quantity, 
kind, quality, and value of property in general. Too often when the 
client appears there is no time for the attorney to make a special study 
of the subject. He must promptly either give reliable information 
himself or know where to procure it. Both of these steps require 
preparation. 

Where the client is a pauper, special proceedings may be available 
to present his problem to the court without cost. 

What facts are relevant from an economic viewpoint will depend 
upon the details of the particular case; but the field is one which 
should be thoroughly explored, as a part of the Reconnaissance Ap- 
proach. 
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3. Sociologically Relevant Facts 


The term “sociologically relevant facts” is a sort of catch-all with 
respect to people rather than things. It includes past and present 
characteristics. It also looks toward the future. Among the past and 
present characteristics of the parties are their personalities, their social 
status, the social aspect of their community, the standards of the class, 
and their future plans. 


a. Personalities of the Parties 


Personalities of individuals are sometimes an essential factor in a 
case. If the opposing party is a reasonable man, we may want to try 
reasoning with him. If our client is highly nervous and emotional, 
we may have special need to spare him certain trying ordeals. There- 
fore, it may be very important that before we make our final plan of 
campaign, we consider the value of such information as: 

The physical characteristics of the parties, such as their height, age, 
weight, condition of health, and in some instances, the color of their 
hair and eyes, the presence or absence of distinguishing physical char- 
acteristics, such as the loss of a finger, a scar or birthmark. There 
may be many instances where these matters will be of no value what- 
soever, but while we are going through the process of letting our 
minds range the entire field, we can do no less than mention this 
possibility. 

Mental characteristics of the parties are often as important as physi- 
cal. Evidences of fear, a tendency to anger, stubbornness—all go to 
make up a lawyer’s opinion as to whether a client will be effective as 
a witness, and from such characteristics he is able to decide how much 
of the burden of the case he must carry on his own shoulders and 
how much may be intrusted to the client and the witnesses. Infor- 
mation of this kind is of primary importance when we consider the 
reliability of the client’s story or the accounts given by other witnesses. 
From then on, we consider the impression which the various wit- 
nesses make on us and how they are likely to impress a jury. Even- 
tually a body of material is secured that will help to enable the lawyer 
to determine whether or not it is worth while to proceed in any 
certain way, and if he is to proceed, how best to present the collection 
to accomplish the result that he wishes. Unless the interviewing 
attorney is alert from the very beginning to gather this sort of in- 
formation, it may very well be that he will miss some of it. This 
may mean delay or may even result in its permanent loss. 
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b. The Social Status of the Parties 


Under this head an almost unlimited number of facts may be se- 
cured. All that we can do here is to refer to a few of the more con- 
spicuous types. We are concerned in many instances with whether 
the person who comes to us is single, married, divorced, or widowed. 
We also in some instances want to know the number of children, the 
ages of the children, and their sex. It may be important for us to 
ascertain an entire family tree with all the collaterals arranged in 
proper order. The illicit relationships of people are occasionally of 
great significance. Sometimes it is desirable to set down even such 
matters as personal affections. Again we may need to know a great 
deal about the home life of certain parties: whether a person lives on 
a farm or in a tenement, whether the home is well kept or in a state 
of dilapidation. Such matters may seem at first glance to be more 
properly located in the economic field, but their implications may 
also be social, as, for instance, in a custody case where we are en- 
deavoring to ascertain whether it is better for a particular child to be 
brought up in Home A or in Home B, or in a case where we are 
trying to decide how effectively a husband has provided for his wife, 
having regard to his position in the community. 


c. The Social Aspect of the Community 


Here again we have two phases—the physical and the mental. 
Physically it may be vital to know not only about the house in which 
the client or the party in interest lives, but about the neighborhood. 
Is it a wealthy neighborhood or one where poverty is an outstanding 
characteristic? In landlord-and-tenant cases are the rentals of adjoin- 
ing properties rising? Some cases invite us to ascertain the factors 
in the neighborhood life which people generally regard as standards, 
for instance, a two-car garage, zoning restrictions, special building 
covenants. 

The mental attitude of the community is also useful, as it may 
affect the case. For instance, in a divorce case we may desire to 
learn whether the community will receive our client after a divorce 
is grantéd or whether it will feel that such a solution to the problem 
puts anyone beyond the pale of decent society. Again the attitude of 
the community, for instance, in landlord-and-tenant cases, may very 
well determine the type of proceeding which we inaugurate. Thus, 
if a large number of tenants are prepared to riot because of high 
rentals the program would be completely different from that which 
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we should. work out if the landlords were clamoring for tenants. It 
may be that what the community thinks about the situation will not 
have any bearing on the case, but a skilled lawyer is bound to do a 
thorough job even though later some of the information turns out 
to be valueless in the particular case. 


d. The Class Standards of the Parties 


If one of the parties in the case is a member of some special group, 
it may well be that characteristics of that group will affect the case. 
Thus, if our client is a member of certain religious groups, the prob- 
lem of divorce presents social implications. If our client is a wage- 
earner, there may be aspects of the case involving the relationship 
between labor and capital. Perhaps knowledge of those relationships 
will supply a solution to our particular difficulty. 


e. Future Social Conditions 


A lawyer who is drawing a long-term lease on real estate may 
very well desire to ascertain from competent real-estate experts how 
useful the particular property is likely to be fifty or one hundred 
years hence. If the problem is one of adopting a child, the question 
of the future plans of the adopting parents may very well affect the 
outcome of the case and should be included in the plan of campaign. 
If the state legislature is about to pass a law covering some aspect of 
the case, it may be desirable to institute suit at once or to delay action 
until a future date. If a creditor is likely to lose his rights because 
a debtor may move from the state, the future plans of the parties are 
of extreme importance. Certainly no lawyer will feel that he has 
done his full task until he has considered the case, not merely on the 
set of facts given, but on the possibilities. In planning for business, 
for an estate, for a hundred different programs, the lawyer cannot be 
concerned solely with what has happened. 

The variety of possible facts uncovered by the Reconnaissance Ap- 
proach is bewildering. And yet if the student can form the habit of 
letting his mind dwell systematically upon the different categries indi- 
cated here to see whether there are any promising facts which might 
help him in his case, he will profit by the acquisition of the routine. 
For one thing, he will save time—obtaining information correctly at 
the first interview instead of needing a second. Again he will gain 
respect from those of his clients who value a business-like method of 
handling a problem. 
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4. The Three-Dimensional Problem 


It is apparent that if a case has a chronological aspect and certain 
economic facts which need to be gathered, a two-dimensional chart 
will be adequate as a means of visualizing it. In complicated cases, 
however, it is desirable to carry the idea a step further. Let us assume 
that at each step in the chronological process instead of a straight line 
at right angles to the initial line we have a victrola record. On this 
record are all the facts available at this stage. Some of them come 
from one source, some from another. By careful arrangement we can 
segregate all facts of a particular type at one part of the record. 

A better illustration than the victrola record for some purposes is 
a layer cake with a layer at each stage of the chronology of the case. 
It is possible to slice this cake and thus have with each slice a chrono- 
logical record of the particular economic or medical or sociological 
facts of interest. 

These illustrations serve to indicate the complexity of the Recon- 
naissance Approach. It supplements the client’s story. It fills in gaps 
in the mental picture which the lawyer is building regarding the de- 
tails of the case. It is a most effective fact-gatherer. After an appli- 
cation of the Chronological and Reconnaissance Approaches, the law- 
yer should have a pile of information which remains to be sorted by 
some evaluation process. 

Whether the problem has two or more dimensions is a matter to 
be determined by experience. The decision can often be made by 
noting carefully the varied significance of certain key words used by 
the client in presenting the problem. One or two illustrations may 
be helpful. 

If the client starts talking about a “will,” the attorney’s mind may 
well see the need for development in a three-dimensional plane. The 
word “will” suggests death, and death suggests an inquiry into present 
health. Maybe the client is in such a physical or mental condition 
that something must be done at once or it will be too late. Medical 
facts are therefore indicated. “Will” suggests property to be disposed 
of. The lawyer may feel justified in inquiring into economic facts. 
How much and what kinds of property does the testator desire to 
include in his will, and for tax purposes what is it worth? “Will” 
suggests that property is to be given to someone; so the lawyer may 
well want to know, not only the intended recipients of the testator’s 
bounty, but those persons who may be excluded and the type of 
reaction they may be expected to have. “Will” suggests a legal docu- 
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ment with certain formalities. This problem would be put aside for 
further consideration at a later stage of the mental process. 

Let us suppose the client speaks of a corporation. “Corporation” 
suggests a legal entity created and operating under a series of legal 
restrictions. Obviously this is a legal problem to be considered at a 
later stage. “Corporation” involves people who will operate it—the 
officers and employees. Inquiry along lines of personnel may be re- 
warding. “Corporation” suggests a product or a task or an enter- 
prise. A lawyer may want to know what the corporation does or 
expects to be able to do. This opens up inquiry in the business field. 
“Corporation” suggests financing, and again a huge area of potential 
facts it tapped. “Corporation” suggests taxation. This again is a field 
of law to be taken up at a later stage. 

Words like “will” and “corporation” are “legal symptoms.” They 
should start the lawyer thinking. Only experience will provide a 
mind sufficiently well stocked to insure a wide variety of such ideas; 
but perhaps the process is sufficiently described here. 


The Evaluational Approach to Fact-Gathering 


The two preceding approaches have given us a pile of items. Some 
of them are facts, some are partly true facts, and some are definitely 
not facts. But at the present point in the thinking of the lawyer they 
have been accepted largely uncritically, and it is not clear in which of 
the three categories they should be placed. Each item remains to be 
examined, evaluated, and set under the proper heading. 

The task of evaluating facts in public records is not very onerous. 
An inspection will generally reveal all one needs to know. Of course, 
one should keep in mind the possibility that the material in the public 
office may be inaccurate. Facts in private records present more com- 
plications. One must often go behind the record to check the person 
who made it and the circumstances under which it was written. In 
other words, the problem often becomes one of evaluation of source. 
Facts relating to places may be checked with the aid of a surveyor or a 
photographer, a yardstick, a realtor who knows values, and with 
similar means. Things may also be evaluated by photograph, by 
weight, by counting, by measurement, by examination and appraisal 
by an expert, by inventories. 

But the most serious difficulty arises when the source is a human 
being—even one’s own client. To accomplish a satisfactory piece of 
work in assessing the relative truth of an item derived from another 
person one should consider: 
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1. The source from which the item comes. Is the person re- 
liable? Did he have reasonable opportunities to observe? Has he 
any bias or other inaccuracy in his thinking? 

2. The probabilities of the item itself. One may measure it 
against one’s own experience in life and also in the light in which 
it might appear if submitted to a jury. 

3. The ability of the lawyer himself to judge. There is no reason 
to assume that a member of the bar is any more free from preju- 
dices and other distorting factors than anyone else. It is a safe 
plan to check one’s self. 


Subjective factors in the observer which may call for conscious cor- 
rection include cultural background; attitudes toward such matters 
as races, sections of the country, families, habits; the impulse to give 
legal significance to lay language; and the impulse to accept uncriti- 
cally the client’s story. Certainly as an individual any lawyer is en- 
titled to his own views on any subject. But when he is serving a client 
unconscious bias and prejudice, unless recognized and compensated 
for, are likely to cause trouble. 


Loyalties are more conscious factors, and nearly everyone has one 
or more of these. Corresponding to them are one’s hatreds or griev- 
ances against some person or thing or idea. A lawyer in practice in- 
dulges such personal points of view at his peril. He must for his 
own protection maintain a quality of impersonal observation. 

Objective factors in the person from whom the data are being 
secured must also be recognized and given weight in the evaluation 
process. Prejudices, loyalties, and hatreds affect most persons affirma- 
tively. Negative factors include ignorance, shame, fear, and a desire 
to conceal or modify facts. Positive factors include anger, grief, 
jealousy, and lack of mental balance. 


Items filtered through the mind of the witness and further colored 
by the mind of the lawyer may bear but slight resemblance to the 
original facts. 

The process of fact-gathering starts at the point at which the client 
or the case comes into the office. At its conclusion the lawyer, in a 
sense, has three piles of data on his desk—tested facts, tested part-facts, 
tested nonfacts. The second and third piles may be just as useful to 
him in planning the campaign as the first. Next, we consider the 
mental process of relating the facts to the law. 
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MARSHALING FACTS AND THEORIES OF LAW 


In the fact-gathering part of the mental process, the lawyer con 
stantly wonders whether he has all available facts and whether tim« 
spent in looking for other facts is justified. In the marshaling process 
inter alia, he seeks to find one or more theories of law by which th 
client can hope to accomplish what he desires. This process involve 
three steps, the last two of which are very closely related: putting th 
facts in legally permanent form, determining the legal theories whick 
may apply to the various relationships of the parties, and evaluating t 
decide which of the possible theories of law are supported by th« 
facts. Perhaps before embarking upon a description of this proces: 
of marshaling, it may be well to sound a further note of caution a: 
to the planning of a campaign at law. 

For purpose of discussion and study the various stages of the law 
yer’s mental process are represented as though they were separate anc 
distinct. The reader might assume that there was one compartmen 
of his thinking in which he spent his time adjusting the client to th 
procedure which was to follow; and a second, and entirely separat 
compartment, in which he dealt with those facts to accomplish a re 
sult desired by the client, recognized as legally possible and ethically 
desirable by a lawyer. Of course, in an actual case these menta 
processes are so involved and interrelated that they become indis 
tinguishable. The student, however, cannot feel that he has a grasp 
of the situation until he has made some effort to find out what i: 
going on, or what should be going on, in his mind. The genius may 
arrive at the conclusion by intuition. The average lawyer usually 
accomplishes his results by forcing himself to conform to a series o' 
routines which his experience tells him systematize the various step: 
involved and bring him, after effort and drudgery, to the point wher« 
he feels that he has done his best work for the client. 

No stage in this mental process is more troublesome than that ir 
which the layman’s facts and points of view are translated, as it were 
into the field of law so that the lawyer may deal with them on the 
professional, and not on the lay, plane. Perhaps it would be well tc 
compare this process with that in which the doctor indulges when he 
determines the nature of a patient’s ailment. The physician by feeling 
the pulse, examining the tongue, taking the temperature, and asking 
questions obtains certain reactions which have medical significance 
He then proceeds on the basis of experience and imagination to ex. 
plore the possible causes of the patient’s condition. A doctor mighi 
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speak of that mental process by using such terms as observing the 
“symptoms” and making a preliminary “diagnosis.” We borrow the 
words “symptoms” and “diagnosis.” 

The law student in the course of the interview with his client 
knows that he will have to get the legal symptoms of the case, trans- 
late them into legal phraseology, and make some effort to reach a 
legal diagnosis of the situation: He also knows that he should make 
a record of the conclusions of his mental process. 


Preserving Facts for Permanent Use 


Until now we have treated facts as though they were merely ideas 
capable of transmission from mind to mind, and had little or no bodily 
substance. Our present problem is to give them a form which will 
enable anyone who looks at our files of the case to know what the 
details are. The usual devices to accomplish this purpose are written 
statements, affidavits, depositions, copies, photostatic copies, certified 
and exemplified copies, photographs, maps, diagrams, charts, replicas, 
models, pictures, and the physical objects in the case when they can 
be obtained. 

It is good practice before the client leaves the office after his first 
interview to dictate his story, to have it transcribed, and to get him 
to read it over and sign it. It is also good practice to get sworn 
statements from witnesses and to keep them in one’s files, and, in 
general, to get facts out of one’s head and on paper, where they will 
be available even if one happens to be absent. 

If the student is impatient to get into the field of law, here is a good 
opportunity. No one knows as yet whether the matter in which the 
client is interested will come to trial, but the careful lawyer who de- 
sires to save time may assume that it will. In support of that assump- 
tion, he may see to it that each item in the facts, partly true facts, 
and not true facts is placed in his files in such a condition as to record 
and authenticity that it might at once be offered as evidence in court. 
The resulting material will be of value in proceeding with the sub- 
stantive law in the case. The relief of mind at having it all in place 
cannot be evaluated. 

In making such a record, the student should keep an eye on the 
subject of evidence. The use of a check list in the law of evidence 
and a screening of each fact will be a material aid in the preparation 
of the plan of campaign or a trial brief. 

A suggested check list might include questions like the following: 
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1. Is the fact one of which the court will take judicial notice? 

(In general the tests as to whether an item will receive judicial 
notice are: Is it a matter of common or general knowledge? Is it 
well and authoritatively settled? Is it known to be within the 
limits of the jurisdiction of the court? Any treatise on the law of 
evidence will indicate refinements of these generalities.) 

2. Will the attorney be aided or retarded by burden of proof, 
presumptions, and inferences with respect to this fact? 

3. Under what circumstances is the fact admissible? 

4. Is the best evidence available? And if not, on what basis may 
secondary evidence be introduced? 

5. Is the fact to be excluded as hearsay evidence? 

6. What is the basis of admissibility of confessions? 

7. Under what circumstances may admissions and declarations 
be used? 

8. What facts form a part of the res gestae? 

g. Is evidence available in some special form, such as— 
. Testimony at a former proceeding? 
. Exhibits? 
. Expert opinion? 
. Documentary evidence? 


Oo oD 


Such a check list is merely by way of illustration. But even a 
simple series of topics should arouse questions in the student’s mind. 
If they are once aroused, the problem of answering them should not 
be too difficult. But if no one even thinks of asking them during the 
period when the plan of campaign is being developed, they may con- 
front one when it is too late to solve them. 

The result of this step in the process is an office file containing the 
facts in the form in which they may be used in court if litigation 
proves to be necessary. 


Marshaling the Theories of Law 


A legal theory may be considered in the light of a highway along 
which a lawyer proceeds in behalf of his client from a given starting 
point to a more or less predetermined destination. The thorough 
lawyer will not be content to dash blindly down any road which at 
the outset may appear the most obvious, because later on it may in- 
volve unforeseen detours. He may find the latter part of it com- 
pletely closed to his particular type of traffic. Rather, he will ascertain 
all the possible legal theories and then evaluate them in the light of 
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the facts at hand. The phrase “marshaling the theories of law” is 
used to describe the process of determining all possible theories that 
may relate to the case. 

The student will do well to spend much time and thought on this 
stage of the mental process. He may not at first realize the extent to 
which his approach to the law has been conditioned by the practice 
of dividing the whole field into segments, designated “courses” for 
more effective teaching. When the student takes a course in con- 
tracts, he knows that every case in the casebook is a contracts case. If 
the course is torts, the casebook is filled with torts cases. The client, 
however, does not have a label on his coat reading, “I am a contract 
case” or, “I am a tort case.” In fact, his problem may lie in a dozen 
different fields of law at the same time. The judge has the issues in 
the case framed for him to some extent by the pleadings. The legal 
scholar at least has a headnote in the advance sheets to start him on 
his analysis of the case. The practicing lawyer has neither of these 
aids. The present exercises are designed to help the student grapple 
with this major and basic problem of analysis. 

Two approaches‘ are suggested. One proceeds along lines of sub- 
stantive law, and we have come to speak of it as “legal diagnosis.” 
The other is based on a procedural approach. 


“Diagnosing” Legal “Symptoms” 

The lawyer may go through a process of observing legal “symp- 
toms.” Probably there are as many different ways of doing this as 
there are lawyers, and the methods undoubtedly vary with each case. . 
It is possible, however, to give a few suggestions indicating how the 
legal mind picks out material data as a basis of operations in the 
campaign. 

We may think of the client’s mind and the student’s mind as run- 
ning parallel. The student’s mind is engaged in selecting pieces to 
fit into a picture puzzle which when completed is a map of the final 
campaign. As the two minds travel along, interchanging ideas, every 
once in a while something turns up which the student recognizes as 
a piece that will fit into the picture puzle. If he is thoroughly 
equipped to do his work, he will be aware of the presence of these 
significant factors as danger signals, warning him to be particularly 
alert. He may then proceed to tag the idea for future reference. 
These danger signals may proceed consciously from the client or be 
involved in circumstances of which the client has no knowledge. 
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Frequently the most unimportant-looking aspect of the situation turns 
out to be a vital matter on which the solution depends. 

Mention has already been made of the recognition of these danger 
signals when one is at the stage of the Reconnaissance Approach. 
There the object of the process is the developing of possible sources of 
facts. Here in a similar type of thinking the purpose is to reveal prob- 
lems of law. The lawyer is going to have to go into his law library 
anyway. He might conceivably read all the books until he comes to 
something which sounds like the facts of the present case. As a short 
cut, he wants to be able,to make an accurate analysis and go at once 
into the stage of research. 

Obvious danger signals are apparent when the client uses such 
words of legal significance as “contract,” “will,” “divorce,” “tax.” 
Around each of these the law has developed a definite concept, and 
a mere mention of one of them should waken in the mind of the 
student a definite point of departure which he may use as a basis for 
future investigation. Much more difficult are the danger signals 
which are not apparent to the client, but which are obtained only by 
the patient, time-consuming revolving of the details and piecing to- 
gether the picture puzzle. Too often the student assumes that the 
essential information lies on the surface and decides the direction of 
the campaign on that assumption. It is probably well to anticipate 
in every case the existence of more deeply hidden factors and to turn 
over in one’s mind the known facts from every conceivable angle 
before passing on to the next stage. It is after a few of these points 
have been recognized that the student should take command of the 
interview rather than let the client dominate it. As yet there seems 
to be no foolproof method which may be employed by a student in 
detecting these danger signals, or symptoms, and putting a neat legal 
tag on each one. The experience and repeated failures which consti- 
tute the well-recognized trial-and-error method are the only effective 
suggestions. 

Once, however, one or more of these danger signals is recognized 
and a legal tag attached to it containing the name “contract,” “will,” 
“divorce,” “tax,” or whatever the designation be, it is reasonable to 
examine the case for others. When all we can think of have been 
isolated and tagged, we are prepared to go forward with the next 
step. This will probably suffice in cases where there is no opposing 
party. 

Most treatises on briefing contain detailed instructions as to the 
accepted methods of research. The object there is usually to put the 
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student in touch with the case or statute law which may have a bear- 
ing on the facts of the problem to be solved. The fact method—the 
topic method, the words-and-phrases method, and the table-of-cases 
method are all well recognized and helpful. Reference is made to 
some of this literature in the Bibliography, pages 203-204. 

Since the objective of the present study is to familiarize the stu- 
dent with the process of planning a campaign, still another approach 
is suggested which should facilitate the use of the above-mentioned 
research methods. The present suggestion starts at an earlier stage, 
deals with more elementary material, and looks first to a broad picture 
of the legal problems involved before one embarks upon a search for 
legislative or judicial precedents. Much of it is mechanical and as 
such will aid in an orderly grasp of the legal aspects of the case. 
The other phases assume such familiarity with the law as is attainable 
in the other law school courses—but not necessarily as much as one 
may assume in an experienced brief-writer. The student learning 
the process may justifiably spend time in routines which later will 
become part of his subconscious thinking. 


A Suggested Procedural Approach to General Legal Analysis 


1. The first step is to gather and list all the possible parties in the 
case. These include not only individuals, but corporations, govern- 
mental units, and anyone who is likely to have an interest in the situ- 
ation. It is easy to eliminate at a later stage those who are not involved. 

2. Of these possible parties, some have been aggrieved and so may 
be expected to appear as plaintiffs. Others loom as aggressors, present 
or potential. Frequently the same person is plaintiff in one aspect of 
the case and defendant in another. The second step is this classi- 
fication. 

3. The third stage is to attempt a tie-up between a particular plain- 
tiff and all possible defendants, between a particular defendant and 
all possible plaintiffs. This step involves something more than me- 
chanical listing. If there appears to be a relationship, some name must 
be given to it identifying the field or fields of law in which it lies. 
The majority of cases probably will fall into certain fairly obvious 
fields, and consequently a simple form of initial analysis seems ap- 
propriate. 

The student may find it helpful to ask himself four questions: 

a. Is there anything in the relationship between my client and 
this other party that looks like a tort? 

b. Is there anything in the relationship between my client and 
this other party that looks like a contract? 
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c. Is there anything in the relationship between my client and 
this other party that involves governmental regulation— 
Any act to which Federal law may apply? 
Any crime or other violation of state law? 
Any action affected by a city ordinance or local law? 
Any situation subject to a ruling by an administrative body? 
d. Is there any special relationship or status between my client 
and this other party which in law has significance? 


The answers will not reveal everything, but they should start the 
student on a more specialized type of research than trying to read all 
the books in the law library. 

In considering whether the elements of a contract are present, the 
student may employ a check list perhaps containing points like the 
following: 


Offer and acceptance, consideration, legality of object, capacity 
of parties, special formalities required by law. 

A similar check list for torts would include a legal duty, a breach 
of the duty, damages, a chain of causation. 


“Special relationships” is a term covering a large area and in- 
cluding: 


(a) Special relations in the field of status: husband and wife, 
parent and child, trustee and beneficiary. 

(b) Special relations in the general field of contracts, such as: 
borrower—lender; debtor—creditor; grantor—grantee; lessor—les- 
see; mortagor—mortgagee; principal—agent; obligor—surety. 

(c) Miscellaneous special relations, including: donor—donee; ex- 
ecutor—heir; upper and lower riparian owners. 


Relationships between the government and the individual include 
many categories, of which the following are examples: taxation, crim- 
inal matters, licenses, services which the government maintains for 
the benefit of the public. The term “government” should also be 
understood to include Federal, state, county, and city government. 

Use of such a check list leads one to a recognized area of the law. 

Accustoming himself to adhering to check lists of the sort sug- 
gested above will serve to encourage the student in acquiring the 
habit of attempting to secure a general view of the legal problems of 
the case before beginning an intensive study of any one. It is helpful 
to see the woods as well as the trees. It is also beneficial to point up the 
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particular questions of law before commencing research in the law 
library. 

As a result of this translation process, this transfer of thinking 
from the plane of the lay client to the level on which the lawyer does 
his professional planning, we have made considerable progress. 

We know as to the relationship of one party—our client—to all 
the other parties in the case, whether he is plaintiff or defendant, and 
the general fields of law in which his difficulties lie. It is our expe- 
rience in the Legal Aid Clinic work that there is no step in the cam- 
paign with which the students have more difficulty than this pre- 
liminary survey. Once the case is labeled as being in a particular 
field of law, the student, if he has taken a course in that subject, has 
an outline to guide him in locating the particular question. But most 
students need to spend time in this over-all fundamental survey, es- 
pecially where the questions are in fields in which they have not had 
law school courses. 

It is at this stage that the student may find it useful to proceed to 
examine treatises, periodicals, dictionaries, digests, and other compila- 
tions of law for the purpose of (a) refreshing his mind as to the de- 
tails of the law in an already familiar field, (b) surveying the law in 
a field which he now is entering for the first time. Such an examina- 
tion occupying only a few moments may save him much time other- 
wise spent in searching for cases and specific authorities. 

There is no need here to elaborate upon the technique of research 
and the finding of authorities. Some of this the student learns in 
other law school courses, and phases of it recur later in this book in 
connection with the mental process of brief-writing. It is enough to 
say that at the conclusion of this task the student should have before 
him a number of legal theories on which he might possibly proceed 
with the case. The formulation of these possible theories is a distinct 
step and one which should not be overlooked. After one has made a 
list of these theories, the next task is to evaluate them. 

It is suggested that the student, in considering theories, and after 
the preliminary survey of the law just referred to, formulate a series 
of questions, each including a legal theory: Can my client secure 
something of value to him if we proceed on the following theory of 
law ig 





Evaluating the Facts in Relation to Theories 


This step is an evaluation of facts in relation to theories. We 
have a number of possible legal theories that seem to have some bear- 
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ing on the case. Some of them upon examination will turn out to 
be presently useful, others of less or even no value. The process of 
determining their relative effectiveness is again largely mechanical. 
In one column we list the factors which are necessary as a matter of 
law to support a particular theory. In a parallel column are set forth 
those facts bearing upon each of the factors. If there are enough 
tested facts to support each legal factor, the theory is valid for this 
case. But if one or more factors are lacking, the theory cannot be 
sustained. 

It is elementary to record that a contract requires such factors as 
offer and acceptance, consideration, legality of object; that a tort in- 
volves a duty, a breach of the duty, damage, no contributory negli- 
gence, and similar elements; that there are essential elements in every 
crime. 

If the student will take the trouble to make lists of the theories and 
the essential factors and compare the available facts in each case, his 
problem of analysis and marshaling will be simplified. 

It is at this point that the mental process in the Legal Aid Clinic 
course and the analysis feature of other law school courses come most 
closely together. There is no purpose in telling the Legal Aid Clinic 
student who has studied contracts how to locate his contract problem 
in the general field of contracts. But there is good reason to help him 
to find in the first instance whether it is a contract matter at all. 

As a result of the process of fact-gathering, the student should have 
three tested groups of items—true facts, partly true facts, and non- 
facts. As a result of the marshaling process, he should have his ma- 
terial in two categories—a group of items consisting of legal theories 
supported by the facts, and another group of items consisting of legal 
theories not supported by the facts. Both of these may be useful. 
It is from this area of marshaling that the student is ready to go into 
his law library and start research. It is to this area of marshaling that 
he returns with the results of his research, his authorities organized 
and related to the facts of the instant case. This leaves him to proceed 
to the next stage of the thinking process of the practicing lawyer— 
planning a campaign at law. 


PLANNING A CAMPAIGN AT LAW 


After he has his facts marshaled and his preliminary questions of 
law answered, but before any action is taken, it is necessary that the 
lawyer have some fairly clear idea of where he is going. For the 
purposes of this course, the stages in the mental process of planning 
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a campaign will be considered under three heads: determining the 
goal, determining the means, considering the obstacles. 


Determining the Goal 


The next step in the mental process of the lawyer is to determine 
the goal toward which he is going to exert himself and the attainment 
of which should solve the client’s problem entirely, or as much as 
average legal skill can be expected to solve it. The questions are: 
What possible goals are there? Which goal or goals shall be selected? 
The goals may be different in every case. The process of determining 
them involves the exercise of a broad quasi-judicial and social-engi- 
neering type of thinking on the part of the lawyer. 

When the lawyer comes to make up his mind as to what shall be 
the specific goal, he is confronted with four separate and distinct con- 
siderations. First, his client’s wishes; second, his own professional 
responsibilities; third, the interest of the profession in the subject; and 
fourth, the interest of the community, or the public, in the subject. 

In dealing with the problem of the client, the lawyer may take 
one of two extreme positions: he may give the client either what the 
client wants or what he thinks is best for him. Sometimes the two 
are identical, but often the lawyer must spend some time persuading 
the client to appreciate the goal toward which the lawyer feels the 
case should go. Giving the client what he wants involves considera- 
tion of whether the goal is legally possible, whether it is practicable, 
and whether there are any ethical objections to it. Whatever the goal 
may be as seen through the client’s eyes, the practicing lawyer should 
be something more than a highly specialized machine for answering 
accurately the question of what the law is on a particular state of 
facts. 

The second group of considerations in reaching a goal includes the 
lawyer’s responsibility to earn a living, to uphold his own prestige, 
and do a workman-like job. Frequently these factors and the desire 
of the client will clash. The lawyer should seek experience in bal- 
ancing the equities. 

The profession is interested in the goal sought in each case because 
the prestige of the profession is a congeries of the individual prestige 
of each of its members. A satisfied client helps to increase the public 
regard for lawyers. So the profession is interested in whether the 
client is satisfied and in whether he ought to be satisfied. It is also 
concerned with whether the lawyer has lived up to his ethical and 
professional responsibilities as a practitioner and a gentleman. 
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The public also has an interest in the goal sought in each case. It 
is concerned that the administration of justice shall be as efficient as 
it is possible to make it. While this public interest at times may seem 
to be a somewhat vague and indefinite factor, the student should not 
lose sight of the fact that as a practicing lawyer he will be a public 
servant. 

The relationship between the layman and the professional man in 
whatever field is a combination of confidence in expert knowledge and 
uneasiness regarding methods and techniques which are not obvious 
to laymen. It would be an excellent thing if some standard of pro- 
fessional work common to all professions might be set up and the 
public educated to accept that standard as a minimum service. 

The task of balancing these various considerations is a complex 
one, and in performing it the lawyer demonstrates in the most effec- 
tive way whether or not he is a competent public servant. The temp- 
tation on the part of the young practitioner is to seize upon some 
obvious goal and hold to that, priding himself on his persistence. It 
is helpful to keep in mind the thought that the client, the practicing 
profession, the court, and the public may all be thoroughly dissatisfied 
with a solution which offers nothing more than a statement of a rule 
of law. 

The technique of selecting a goal is more complicated than at first 
appears. Unless it is understood, the student may make unjustified 
assumptions with regard to it. The following analysis may be helpful. 

The student will recall that in the discussion of the Chronological 
Approach, mention was made of a question which the attorney asks 
the client: What do you want me to do for you? Ina sense the whole 
relationship of attorney and client revolves around this topic. It ap- 
pears again here in the selection of a goal. 

In answer, the client mentions his desires. They range from a pre- 
cise legal objective to a mere lay statement to the effect that he is in 
difficulties and needs some sort of help. The latter problems often 
require more thought by the lawyer than do the former, The answer 
may be a goal or a means. The lawyer must translate the answer into 
the field of legal thinking. For example, if the client says “I want a 
divorce,” he is thinking in terms of a means. The goal may be free- 
dom to remarry, release from obligation to support, avoidance of an 
intolerable situation, or something else. The lawyer may of course 
take him at his word. But a more careful procedure would be to 
ascertain the motive of the client rather than the words he uses to 
express such motive. If the lawyer gets the client something which 
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does not satisfy the motive, it will be natural for the client to blame the 
lawyer for not advising him of the consequences. 

After he is sure of the underlying motive, the lawyer may ask 
himself questions like the following: 


1. Is the goal as announced by the client and restated by me in 
terms of motive possible of accomplishment by the use of resources 
available in the field of law? 

2. Is the goal as announced by the client and restated by me in 
terms of motive possible of accomplishment by the use of resources 
outside the field of law, but which I, as a lawyer, am competent to 
employ for the purpose? 

3. Is the goal as announced by the client and restated by me in 
terms of motive possible of accomplishment if I co-operate inter- 
professionally with trained people in other groups who have other 
resources? 

4. Is the problem one which does not belong in a law office, 
but which should be referred in toto to some other field of human 
endeavor for solution? 


Having identified the goal as one for which the resources of the 
field of law offer a reasonable solution, the lawyer should raise and 
answer a second set of questions: 


a. Is the goal announced by the client and restated by me in 
terms of motive the best—from the standpoint of the client—which 
either he or I can think of? 

b. Is the goal announced by the client and restated by me in 
terms of motive one which will, if attained, leave the client in a 
better position than that which he now occupies? 

c. If I accept the case, what will the effect be upon me and my 
reputation in the community? 


Motives indulged in by clients are illustrated by the following: 


Security as to person, to property, or to others. 
Reimbursement, compensation, replacement. 
Punishment, revenge, retaliation. 

An object requiring permission of the state. 
An object requiring aid from the state. 


The Means of Achieving the Goal 


The lawyer knows the possible means which he may employ on 
behalf of his client. The task is the selection of the best. An arbi- 
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trary list of possible means includes: education (advice), conciliation, 
arbitration, litigation, legislation, extralegal tools, interprofessional co- 
operation. The arrangement indicates a gradual increase in compul- 
sion up to the litigation and legislation stages. A transition to reliance 
upon other professional or community resources is a final, and for 
some lawyers, an unaccustomed step. 
In practice the student often makes the decision as to which tool 
he will employ on the basis of litigation against the field. This is 
\natural. During his three years of law school he is immersed in liti- 
gation procedure and comes to feel that it is the appropriate means 
for a lawyer to employ. It has a maximum of coercion. One may 
drag his unwilling opponent into court, and, so long as the law per- 
mits, force him to abide by the result of the proceeding. Litigation 
procedure makes use of a limited number of comparatively simple 
processes defined by legislature and rule of court. Each one starts 
from a given situation and moves on to definite and predetermined 
conclusion. Predictability, order, and method are regarded as char- 
acteristic. 


Non-Litigation Procedures 


None of the other resources of the legal or of the extralegal field 
seem to the young lawyer to offer as much, and yet there are very 
good reasons in many cases why litigation procedure should not be 
employed. Considerable training and experience are prerequisites to 
the use of these other skills and techniques. Each of them is highly 
specialized and in the hands of a novice may be bungled with dis- 
astrous results to the client. They are justified when their use appears 
reasonably likely to produce better results. In making the decision, 
the lawyer would do well to remember that the litigation process, in 
spite of its obvious usefulness and necessity, has limitations. Text 
writers have elaborated upon its expense, delay, cumbersome opera- 
tion, and uncertainty of outcome. Many clients are extremely un- 
willing to take their cases into court. The lawyer with an additional 
skill available can render greater service to his clients and will be 
popularly accounted a better lawyer. The practicing lawyer cannot 
afford to ignore the lay judgment on such matters. The following 
statement from Abraham Lincoln is frequently quoted: 


Discourage litigation. Persuade your neighbors to compromise when- 
ever you can. Point out to them how the nominal winner is often the 
real loser—in fees, expenses, and waste of time. As a peacemaker the 
lawyer has a superior opportunity of being a good man. 
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The decision to be made by the lawyer at this stage of the pro- 
ceeding is somewhat similar to the decisions which have to be made 
by members of the medical profession in determining whether the 
patient will benefit more from the skills of the physician or of the 
surgeon. It does not follow that the lawyer should not be ready 
at all times to institute legal proceedings if the case calls for such a 
step. It merely means that he should be sure that in starting suit 
he is doing the best he can for his client. The remainder of this 
section will contain a brief description of these alternative methods 
with some suggestion as to the occasions upon which they may be 
advantageously employed. 


1. Education 


Education, as the word is used in this connection, includes the idea 
of the lawyer as a leader of public opinion. The average general 
practitioner expects to make speeches to the general public as occa- 
sion requires. But the word is employed in a more specific sense— 
educating the public to solve its problems according to law and by the 
use of the facilities available in a good law office. 


The spectacle of a lawyer teaching a group of prospective citizens 
about the laws of the United States and of the state in which they 
reside deserves consideration as an example. But beyond that is the 
phrase “preventive law.” Preventive medicine is now understood by 
most people. The phrase has been given general circulation by many 
groups other than physicians. The life insurance companies, for 
example, carry advertisements urging the reader to look out for his 
physical ills. Preventive law—perhaps not the phrase, but certainly 
the idea—is familiar to lawyers. They realize that the client who 
makes his own will, or signs a paper without understanding its legal 
significance, or commits an impulsive act without the benefit of pre- 
vious legal advice is likely to get into serious trouble. Large corpora- 
tions understand this situation and have either their own legal de- 
partments or general counsel. Individual businessmen are beginning 
to get the idea in their business relations. But there are still large 
numbers of persons who live their whole lives with very little realiza- 
tion of the legal problems surrounding them. With increased govern- 
mental activity in business and personal affairs, there is a growing 
likelihood of collisions between the individual and some rule of law. 
Common sense suggests that an educational process which might be 
simplified into the expression “see your lawyer twice a year” or some- 
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thing of the sort would probably be beneficial both to the client and 
to the profession. 

Just how much education on such matters may be given by a law- 
yer to his client depends upon circumstances. But the student should 
realize that this is a way in which he can often help the client, and 
that such help will be appreciated. If one wanted to systematize the 
nature of such aid, it would be possible to select twenty or thirty ele- 
mentary legal matters and prepare a two- or three-minute talk on 
each. The details of making a will, the preparations necessary to 
secure a marriage license, the execution of a deed by a married woman, 
the rights of a tenant, the outline of a separation agreement might be 
suitable topics. On innumerable occasions the lawyer may deliver 
such a lecture to his client with widespread benefit. 

Education, in the sense in which it is used here, means sound 
legal advice. The public has a right to know what the law is, and 
the lawyer is the recognized source of such information. A lawyer 
may advise informally or in a written opinion. 

The responsibility resting upon the lawyer in thus giving advice is 
considerable. If the problem relates solely to rules of law, the attorney 
should be able to expound with some certainty. But when the ques- 
tions involved extend to areas of business or the professions, the need 
for interprofessional co-operation is apparent. 


2. Conciliation 


Conciliation is a device offering a solution for the majority of 
instances where differences arise between one man and his neighbor. 
In the early history of this country, before the court systems crystal- 
lized, conciliation procedures were widely employed, especially among 
certain religious groups like the Quakers in Pennsylvania. Concilia- 
tion is based on a different theory from that supporting litigation. 
The argument in its favor runs somewhat as follows: A civilized man 
is a rational, self-controlled being. In dealing with his neighbors, he 
may display his reason and his self-control or he may throw them 
aside and revert to primitive and barbarous means of solving his prob- 
lems. There is social utility in encouraging him to use peaceful 
methods in disposing of his difficulties. If everyone were quite rea- 
sonable and self-restrained, human difficulties would be solved by a 
conference. It is only when there is some mental obstruction such 
as lack of reason, an absence of self-control, a stubborn insistence 
upon one’s rights, an unwillingness to perform one’s obligations, an 
inability of the lawyer to preserve this civilized balance between neigh- 
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bors, or some such factor as a scientific search for the true rule of law 
that the need for litigation arises. Litigation may be viewed as a dis- 
aster resulting from the inability or the failure of supposedly civilized 
people to act accordingly. 

Conciliation in its simplest form may involve at least three parties: 
the two who have the difference of opinion and are unable to solve it 
in a personal conference, and a third more or less impartial person 
who acts as the conciliator. Inclusion of this third person is purely 
voluntary. He is selected solely because both contestants are satisfied 
to have him act in this capacity. He conducts an informal hearing, 
and the agreement reached is binding only so long as the parties are 
willing. On other occasions there is no conciliator, but only the 
contending parties. Obviously, to harmonize two antagonistic points 
of view and have the parties abide by the result of the process solely 
because it is the reasonable thing to do requires the development of 
a technique. The lawyer whose training is limited to the litigation 
process needs an extended period of study and experience before he 
can be trusted with the delicate tools of the conciliator. 

Each conciliation proceeding has unique characteristics because of 
the personalities of the parties. Formal steps are not to be expected. 
Any attempt to systematize the process will tend to slight some por- 
tion of it. Further material on the technique of conciliation will be 
found in Chapter V. 


3. Arbitration 


Arbitration is like conciliation except that in the former the parties 
formally agree in advance to submit their controversy to arbitrators 
and to be bound legally by the results of the arbitration findings. As 
arbitration has developed in the United States, there are two types: 
first, in controversies between one man and his neighbor; and second, 
in controversies between one group or class and another. Arbitration, 
in contrast to litigation as a method of disposing of problems, has be- 
come an increasingly popular device. The majority of states have 
statutes regulating arbitration procedure, and in many industrial con- 
tracts it is customary to insert a clause requiring that dispute arising 
under them be submitted to arbitration. Much material has been 
published on the subject. 


4. Legislation 


Sharswood, in his Essay on Professional Ethics, published in 1854, 
devotes a substantial amount of space to the duties which the lawyer 
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owes to the public or the commonwealth and which are ordinarily 
discharged by leadership in the legislature. The lawyer with the 
individual client may very well feel that he has not served that client 
properly until he has brought the statute law of the state to the point 
where it is most favorable to his client’s interest or most useful to the 
public. There are at least three stages in the legislative procedure: 
arousing interest in the subject, drafting a bill, and lobbying the bill 
through the legislature. There is much material describing the pro- 
cedures by which this work is done, but in the last analysis a lawyer 
should go through the process a few times in order to acquire the 
experience necessary to serve his client effectively. 


5. Extralegal Means 


A good lawyer, subject to ethical limitations, will exert on behalf 
of his client all his ingenuity and ability in accomplishing the desired 
results by some means which a lawyer may legitimately use. Where 
his client’s problem is so circumscribed or specialized that a complete 
solution may be discovered in the field of law and where the resources 
of that field provide an adequate goal, the lawyer may discharge his 
obligation to his client on familiar ground. It happens, however, that 
in a large percentage of cases the client’s problem is not so simple. 
It has ramifications for which the law offers little or no solution. 

In every case there is a chance that some of the problems lie out- 
side the field of law. On page 81 it was suggested that the student 
in determining the goal make a list of such extralegal matters and 
determine who is the person best fitted to offer a solution. The law- 
yer as a business adviser is a familiar figure. The lawyer working in 
co-operation with business experts is often in a position to supply 
even better information. Sometimes it is a good plan for the lawyer 
to retire into the background and refer the client to the business expert 
to work out the problem. 


6. Interprofessional Co-operation 


The case may not require business advice. The client may be in 
need of aid from physicians, psychiatrists, clergymen, or others on a 
near-professional status. It requires intelligent thought on the part 
of the lawyer to recognize problems in a field so alien to his own. 
But if he is concerned with solving the client’s problem and not merely 
the legal segment of it, he will endeavor to equip himself for this 
broader type of service. 
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The lawyer in response to this type of extralegal problem will find 
it useful to take two steps: first, to know enough about the activities 
in other professional fields to be able to determine in which one the 
client’s problem lies; second, to establish working contacts with per- 
sons in the adjoining field so that in time of need he may borrow from 
or exchange professional services with them. Interprofessional com- 
munication may be useful in many ways. If the client merely wants 
advice on a situation, a conference with a neighboring professional 
man may accomplish the desired results. If the case is one where, 
in addition to advice, something comparable to treatment of a patient 
is called for, the lawyer may have available persons in the adjoining 
field whom he will consult regarding that treatment, and who will 
assist in giving it. Finally, if the controversy reaches the point of 
litigation, the neighbor may appear as an expert witness. 

There are already definite companion fields of activity with which 
lawyers have established systems of interprofessional borrowing. For 
example, in the settlement of decedents’ estates, the lawyer may call 
upon accountants, tax experts, and investment experts for aid. In 
negligence cases he may require the services of expert mechanics, 
physicians, blueprint experts, photographers. In domestic cases he 
may consult with social workers and psychiatrists whose training in 
the particular field may qualify them to express an opinion. Whether 
these neighbors who are called in are members of orthodox profes- 
sional groups or not, their function is the same, namely, to contribute 
from their field of knowledge and experience information and skills 
which will help the lawyer to solve completely the client’s problem. 
The lawyer, in considering the means to be employed to solve his 
client’s difficulties, should have at his finger tips the resources of the 
community in which he lives, and he should not hesitate short of 
unethical conduct in making use of such extralegal aid. 


Plan of Campaign 


At this stage of his thinking, the lawyer should have in mind a 
plan of campaign for the paticular case. In his more important cases, 
this plan may be set down on paper in detail. An office memorandum 
enlarged to a memorandum of law, or even a preliminary trial brief, 
may be a convenient form in which to cast it. The development 
by the law student of a mental habit of proceeding systematically 
through the steps indicated here to prepare a plan of campaign be- 
fore any affirmative action is taken will pay large dividends through- 
out his professional career. 
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CARRYING OUT THE PLAN OF CAMPAIGN 
Obstacles to Progress 


In carrying out the plan of campaign, the lawyer needs a special 
set of characteristics. The scholar thinking in his library, the lawyer 
thinking in his office may make mistakes and rectify them under 
conditions approximating calm. Once the lawyer starts to carry out 
the plan of campaign, he physically or metaphorically steps outside 
his office, and all the storm of public life bursts upon him and the 
plan which he has concocted. To meet it, he needs to be adaptable, 
persistent, resourceful, courageous in the presence of the unexpected, 
flexibly minded so that he may modify his plan, in whole or in part, 
and equipped with a high degree of mental agility to make the most 
of his opportunities. The lawyer in this phase of his work is a dif- 
ferent sort of person from the thinking machine we have previously 
been considering. In order to reach the desired goal, he may have to 
surmount a series of obstacles which vary in every case, and in dif- 
ferent stages of the same case. A classification of these obstacles may 
be attempted as follows: human, legal, ethical, and economic. 


1. Human Obstacles 


The most serious human obstacle confronting a lawyer in his work 
is himself. What he does or is able to do will depend largely upon con- 
ditions in himself. Therefore, unless through years of self-discipline 
he has himself thoroughly in hand, unless he has submitted himself 
to a merciless and impersonal analysis, and unless he makes. con- 
tinued efforts to increase his efficiency, he may not be able to depend 
upon himself as a vehicle for carrying out his plans. It is hard for 
the student to make the transition from an area in which the emphasis 
is on thinking to an area in which the emphasis is on action. His law 
school work has taught him to be largely an observer, commentator, 
and critic. Once he becomes a participant, the scene is changed, and 
he must learn to change with it. 

The second obstacle is the client. Many clients are temperamental. 
They show fear, anger, ignorance, nervousness, irritation, stubborn- 
ness, and other characteristics which make them from a legal and 
professional standpoint good or bad factors in a case. They will in- 
sist upon compromise when the lawyer wants to fight. They will 
insist upon fighting when the lawyer wants to compromise. They 
will develop unexpected strengths and weaknesses on the witness 
stand. They will occasionally act in ways which have a profound 
bearing upon the outcome of the case without notifying the attorney. 
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They may even go so far as to compromise the case over his head or 
dismiss him and bring charges of unethical conduct against him and 
endeavor to ruin his professional standing. The attitude of the lawyer 
toward his client is a combination of the utmost good faith and a 
high degree of caution. 

Other human obstacles are witnesses, the opposing party and his 
counsel, public officials, the court, and every person with whom the 
lawyer comes in contact in the course of the case. Newspaper reporters 
may desire to try the case in the papers. Relatives of the client may 
upset his mind. The lawyer in practice is like the hunter in the 
jungles of India. He suspects that there is a tiger behind every bush. 
He feels reasonably certain that some of those tigers will leap upon 
him; when or where he does not know. 


2. Legal Obstacles 


The ordinary legal obstacles are those encountered in trying to fit 
together the law and the facts. The legal obstacles presented here are 
those which, unless circumvented, impose a definite barrier to any 
further progress on the part of the lawyer. The attorney who repre- 
sents the plaintiff may find that the Statute of Limitations has run 
against him, and he must exercise considerable ingenuity endeavoring 
to find out whether the claim may be prosecuted in spite of it. The 
attorney who represents the defendant, for example, in an installment 
purchase transaction, will probably find that his client has signed a 
document relinquishing any defenses which he might otherwise pos- 
sess, and making it difficult, if not impossible, for the lawyer to help 
him. 

One large group of cases in which a legal obstacle is presented 
includes those marginal matters where the attorney is in some doubt 
whether or not to institute suit. It is here that he must exercise the 
highest judicial qualities. If he gains the reputation of being an 
advocate for every forlorn hope that a client may present, the courts 
will come to look with a degree of hesitation on any case that he 
brings, and his professional brethren will lose some of their confidence 
in him. On the other hand, if he sets his mind against all but the 
open-and-shut cases where he can guarantee victory, he will be doing 
himself an injustice, and in time he may find that some of his clients 
have deserted him for someone else. He must therefore tread the 
narrow path between taking those cases which are legally possible and 
those which are legally impossible, using all his resourcefulness to 
reach the desired goal. 
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3. Ethical Obstacles 


It is not necessary to give a detailed statement here of the ethical 
considerations which should enter into a lawyer’s practice. The course 
in Ethics covers this point. The important thing to remember is that 
when one studies the course in legal ethics, the materials available 
are clearly apparent on the printed page. The student knows that 
there must be an ethical problem in the case or it would not have 
been chosen by the compiler of the casebook or by the instructor in 
the course. In practice there is no label on situations which may 
present unethical aspects. The task in practice is not so much to 
know what the rules of ethics are as to be able to detect the ethical 
obstacle in the midst of what looks like an entirely innocent set of 
facts. The student should be eternally vigilant with regard to this 
type of obstacle. 


Tactics 


We have already spoken of the means of selecting and reaching the 
goal. Problems in this field are matters of strategy. In speaking here 
of methods of carrying out the plan of campaign, we are discussing 
the more limited field of tactics. There are many routine methods of 
progress in a particular case, and a lawyer will save time, trouble, 
and worry in learning and using them; in some instances a routine 
series of form letters for the collection of money claims will be an 
efhcient device to this end. Once a lawyer has handled a divorce 
case, the various forms will be in his files, and he can employ the 
same device again in another case, making only such modifications as 
are necessitated by the change in the facts. After a lawyer has con- 
ducted a certain number of conciliation conferences, he will develop 
a style of his own which he finds effective and will tend to use that 
style in every proceeding that comes before him. He may very well 
determine that a particular type of telephone conversation is most 
effective for getting results, and may adopt it. 

A surprising number of devices are capable of being methodically 
systematized. The abler lawyer is constantly studying his correspond- 
ence, inspecting the forms in the files in his office, checking up on his 
methods of conducting conferences and interviews, and, in general, — 
submitting all his work to a critical self-analysis for the purpose of 
maintaining a thoroughgoing but efficient and speedy series of tactical | 
methods of accomplishing specific objectives. If a lawyer can so or- 
ganize the various forms which have to be filed in a particular type 
of legal proceeding that he may turn over half a dozen sentences of 
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facts to his secretary and have her fill the blank spaces in the forms 
without any further supervision from him, he will have saved time, 
increased efficiency, avoided unnecessary repetition and duplication, 
and, because he is following a well-established, tried, and tested rou- 
tine, relieve himself of the worry and apprehension inevitable in new 
explorations in uncharted fields. An effective but simple device to 
systematize a law practice is the assembling of a notebook containing 
swift techniques and tested procedures which one can follow through 
with confidence that they will lead to a definite result already deter- 
mined as valuable. This has already been referred to on page 32. 


CLOSING THE CASE 


To the less efficient lawyer, the closing of the case may represent 
very little reason to worry. Some result is accomplished. A fee is 
collected. The matter is dismissed from mind as rapidly as possible. 
The efficient lawyer, however, views the conclusion from a very dif- 
ferent angle. To him it is the final opportunity for serving his client, 
for proving his professional efficiency, and for creating the impression 
in the public mind of business-like competence. 


Out of the many questions which a lawyer may ask himself at such 
a time, four will be considered here. 


1. Has Everything Been Done That Should Be Done? 


The careful lawyer, upon the attainment of the desired objective 
or at least of some objective, pauses to consider whether he has done 
everything in the case which ought to have been done. Maybe the 
original goal had to be abandoned and another substituted; maybe 
several new opportunities to serve the client appeared in the course 
of carrying out the campaign; maybe unexpected difficulties and ob- 
stacles loomed ahead. Inevitably, there is the possibility of a group 
of loose ends which should be caught up. 


To the lawyer whose mind is intent upon the spectacular cavalry 
charge which wins the battle, the task of pursuing and mopping up 
the enemy, consolidating positions, and reorganizing the scattered 
troops may seem very prosaic; however, it has advantages. A lawyer 
will be surprised at the number of bits of new business which will 
turn up in the course of a year if he systematically reviews each case 
at its conclusion to see whether something else might possibly be 
done to help the client. In many instances the client will greatly 
appreciate having the lawyer bring these matters to his attention. 
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2. Is the Client Satisfied, or Should He Be? 


The less efficient lawyer, after the concluding conference or the 
verdict of the jury, is likely to leave his client in the conference room 
or on the courthouse steps and go on to something else. A fair per- 
centage of the complaints lodged against lawyers by their clients are 
found upon examination to arise from the failure of the lawyer to 
keep his client advised about what is going on in the case. Granted 
that there are exceptional situations in which the client should be kept 
in ignorance of the progress being made, as a general rule it pays to 
give the client information. The lawyer may feel that it is just another 
case; but to the client it may very well be the most important concern 
in his life. He may be worrying about it day and night and annoying 
the lawyer beyond all reason by his requests for information. If the 
lawyer wants him again as a client, it is worth while to cultivate him 
and satisfy his reasonable demands. 

While it may not always be possible, it is a good general rule to 
impose upon one’s self the task of sitting down with the client at 
the conclusion of the case and talking the matter over with him. 
This is particularly true with respect to those clients who are not 
familiar with business and legal affairs, and with clients for whom the 
case has been lost. Certainly a defense of the lawyer’s actions would 
be in poor taste, even if a defense were necessary; but there are many 
other matters which are beyond the knowledge of the client and about — 
which he might well be informed. The lawyer should make a rea- 
sonable effort to satisfy his client that everything was done that should 
have been done and to point out to him just what was done. If 
anything remains unfinished, the client certainly should know it; 
and if everything is complete, it may be that the delivery of papers or 
the writing of a letter to the client explaining the situation will make 
an appropriate conclusion to the record. 

There are some clients who will not be satisfied, no matter how 
much effort the lawyer puts into his work. This group constitutes 
something of a menace. They may at any time lodge complaints with 
the Grievance Committee of the Bar Association or cause trouble by 
malicious gossip in the community. It is difficult to conceive of a 
legitimate precaution which is not worth taking to protect one’s self 
from attacks of this sort. 


3. Are the Papers and the Record in Order? 


There is more truth than humor in the statement that a lawyer’s 
mistakes become matters of record. Whether that record is in the 
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courthouse or in the lawyer’s private office or in the mind of the 
community, it is nevertheless a significant problem to be faced. The 
record should be in such shape that one year later or one hundred 
years later it will show what was done and why it was done, and will 
be a permanent answer to possible critics, many of whom are poorly 
informed. 

As a first step in this direction, the lawyer should go through all 
the papers in the case,,arrange them, fill in any gaps that are missing 
with copies, and see that they are in permanent form in the files. This 
may involve a good deal of work, because much material escapes 
during the conduct of a case. The lawyer should include in this com- 
pilation copies of briefs, forms, pleadings, correspondence, receipts, re- 
leases, and other documents. There are certain documents which the 
client wants. The greatest care should be exercised in seeing that 
these are delivered and that the letter of transmittal shows clearly 
what was received and returned. The post office receipt should be 
attached to the copy showing the delivery of the articles. Otherwise, 
someone may accuse the lawyer of having purloined, destroyed, or 
mislaid the most important document of all. 

The second step in the transaction should include a dictated state- 
ment in which the lawyer summarizes the case and ties in the loose 
ends. The last chapter of a detective story is an example of this type 
of procedure in another field. 

A third stage of the proceeding is to see that the financial relation- 
ships between the attorney and the client are all disposed of in proper 
form and that the record shows them to be so. The importance of 
an accounting system for a lawyer is very great when one considers 
that a favorite basis for complaints against lawyers is that the lawyers 
misuse their clients’ funds. The lawyer’s record should show copies 
of receipts for all monies received from clients or other parties in the 
case and receipts or checks for all monies paid out. The entries in 
the bank account and in the bookkeeper’s records should be checked, 
balances struck, and every item scrutinized with the care desirable 
when it appears that a mistake may be the basis for a disbarment 
proceeding. Eternal vigilance is necessary here. 


4. How Does One Preserve Records? 
Records in cases may be divided arbitrarily under three headings: 


a. Those which are of interest, but of no legal significance. 
These may be destroyed within a reasonable length of time 
after the case is completed. 
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b. Those that have some legal significance, but are not vital. 
They may be destroyed after the Statute of Limitations has 
run on the type of case involved. 

c. Those documents, such as correspondence, wills, contracts, 
releases, receipts, which are the essence of the transaction. 
These should be kept under such conditions that neither fire 
nor theft can destroy the attorney’s plans. The expense and 
inconvenience involved in preserving this third set of records 
is unimportant compared with the difficulties which will arise 
if they cannot be produced at the time when they should be. 
The lawyer should keep a careful index of all such documents 
he has on hand. Ordinarily, they are called for only because 
of some emergency. The persons involved may be agitated 
and only too willing to believe that something has gone wrong. 
If the lawyer, for example, is out of his office or cannot locate 
the documents at once, all sorts of suspicions may occur in 
the minds of the lay parties. 


CoNcLUSION OF First SEMESTER’s WoRK 


The first semester of the Legal Aid Clinic course has been devoted 
to a study of elementary matters. The student becomes familiar with 
the law office and the courthouse. He considers a case at law from 
the point of view of a plan of campaign. Some cases are rejected; 
some accepted. In either event legal strategy is a significant factor. 
But having studied the bare bones of the problem, the student should 
feel ready to go forward into certain other fields of legal action. 

There is too little in published form on the subject of legal strategy. 
If one were searching for information, one would look first in the 
law office, where the lawyer, dealing with clients and other people, 
is making decisions, solving problems, giving advice, and adjusting 
difficulties with only an occasional reference to court action. Because 
of the confidential nature of work that goes on in a law office, there 
is very little material on this subject which is available for study. Oc- 
casionally, some practitioner will reminisce about how he won a case 
or made a shrewd move, but the data are not ordinarily in the form 
in which they may be brought into class for study. A second place 
where one would look is the record in a litigated case. The pleadings 
reveal a strategy. The lawyer who drew them has gone through 
some more or less intricate mental process to determine what to put 
in and what to leave out. An inspection of the transcript of testimony 
in a case will reveal further evidence. A third place to go to look for 


A Leca Case 1n AcTION 95 





legal strategy is in the recorded evidence of the public activities of 
attorneys. A public speech, a legal document, and various other 
printed records disclose the legal mind endeavoring by the use of 
strategy to accomplish desired results. 

The law student may well plan to devote a goodly portion of his 
early professional career to studying such matters, listening to anec- 
dotes and trials, making notes of significant points emphasized by 
counsel before the appellate courts or before public assemblies. There 
is not time in the Clinic course to give much attention to problems of 
such an advanced type as these. 

Opportunities are afforded to the student for learning something 
about strategy in the following manner. 

‘1. In the conducting of the regular cases in the Legal Aid Clinic. 

2. In the handling of trial briefs during the first semester. To 
some extent, of course, all the Legal Aid Clinic training is directed to 
this end. 

Having now spent time during the first semester in giving the 
student a picture of the battleground of law practice and legal logistics, 
and in suggesting to him the steps in the mental process of taking 
hold of a case, we turn to other aspects of the task. In the next chap- 
ter consideration will be given to several exercises which spread over 
both semesters. During the second semester attention will be given 
to the thinking and decisions required of a lawyer in concluding a 
case already begun. 


CHAPTER IV 
SPECIAL EXERCISES 


‘Time, Form, anpD Metuop 


Wee the pattern of law school routine with its class period, case 

method, and seminar techniques has become a thing of the past, 
the law student will find in law practice a somewhat different field of 
endeavor. At first this new field may well appear chaotic. Whether 
or not it can be organized into a well-ordered system depends, in 
large measure, upon the ability of the young lawyer to develop in 
himself and conform to certain skills, techniques, and mental habits. 
The process is tedious, but after a good habit has once been acquired, 
it will be found worth all it costs. 

The Legal Aid Clinic staff is conscious of the tedious character of 
efforts to acquire a habit. It offers certain suggestions intended to 
explain the requirements it is imposing. Good habits save time, and 
time is one of the few items a lawyer has to sell. Intelligent budg- 
eting of time is a mark of wisdom. Orderly method is one of the 
best safeguards against mistake. Lawyers may be sued for negli- 
gence, and such suits are not helpful; even if the lawyer is not brought 
in as a defendant, the loss of professional prestige from an irritated 
client is something one can ill afford. 

The more procedures a lawyer can reduce to matters of form, the 
fewer undetermined problems he needs to keep in mind. He can do 
better work if he is relieved of incidentals and can concentrate upon 
significant matters, such as the decisions which should precede cer- 
tain courses of conduct. Resting securely upon the base of a well- 
explored routine, the legal mind tends to become sensitive to factors 
which might otherwise escape attention, and produces a higher quality 
of work, which is recognized and appreciated by the courts, one’s 
own professional colleagues, and, in due course, one’s clients. Modern 
economic and social conditions make slipshod legal methods more 
undesirable than ever. 

Examples of the disciplines through which the Clinic staff hopes 
to introduce the student to certain formal habits of thinking have been 
referred to previously, but may be mentioned again. 

1. Legal letter-writing. 


2. Fact-gathering from clients and other persons and fact evaluation 
and use. 
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3. Planning a campaign in a case at law. 

4. Gathering facts from several people at once. 

5. Organizing material for drafting legal documents. 

6. Using facts from other professional fields in legal processes. 
7. Preparing material for briefing. 


Of these, the first three are considered during the first semester. The 
last consumes time in both semesters. The student will find the exer- 
cises of more interest if he attempts to measure his own progress in 
methodical thinking. 


LEGAL LETTER-WRITING 


One of the procedures to which the foregoing paragraphs refer is 
the art of legal letter-writing. Chronologically, it should come at 
that point in the course when we are discussing “Carrying Out the 
Plan of Campaign.” A lawyer does not usually write a letter until 
the case is in his office, the facts examined, a tentative decision reached 
as to what to do. When the thinking process of the lawyer has ar- 
rived at a certain point, he is ready for action; and he selects a letter 
as his medium. However, practical considerations outweigh the 
merits of a strictly chronological arrangement. As soon as Legal Aid 
Clinic students begin working with actual cases, the need for writing 
letters arises. It continues through the year. The staff has come to 
the conclusion that the best place for training in this important task 
is at the beginning. Even a year’s experience in this type of work is 
none too much. An entire course could be built around the subject, 
and those who took it would receive benefit comparable to what they 
obtain from courses in pleading, drafting legal documents, and other 
forms of legal writing. The student should understand that the out- 
come of a case may rest upon the wording of a letter as well as any 
other legal document. The wrong word may spell defeat and perhaps 
loss of professional prestige to the lawyer. 

The exercise, as it is handled in the Legal Aid Clinic course, is 
directed toward familiarizing the student with the importance of form 
and encouraging him to develop method, like any other good habit. 
It attempts by analysis and synthesis to confront the student with il- 
lustrations of the fundamental structure of a legal letter. The im- 
portance of careful drafting is emphasized. Considerations of etiquette 
are discussed. 

Why a Letter? 


If the lawyer has to take some step outside his own office for his 
client, the first problem confronting him is what vehicle he shall use. 
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If the step is litigation, naturally the drafting of the pleadings and the 
issuance of the summons lead him into a procedural field which is 
covered in other courses in the law school. However, where the pro- 
cedure does not immediately involve litigation, the lawyer may choose, 
for example, a personal conference, a telephone call, a telegram, or a 
letter. Why should he choose the letter? In contrast with the con- 
ference and telephone call, the letter gives him time for deliberation, 
organization of his ideas, and orderly presentation. It supplies a record 
of what took place. The personal conference and a telephone call are 
deficient in these respects, but on the other hand they have the ad- 
vantage of greater flexibility in the negotiation of settlements and 
greater speed in the transfer of ideas. Some situations call for one 
step and some for another. The well-trained lawyer will weigh the 
respective advantages of the various possible steps before making a 
decision. 

The letter is slower than a telegram, but it has a signature. Again 
the attorney must weigh the advantages of each with respect to the 
step he desires to take in the particular case. After it has been decided 
that a letter is the proper means to use, the next important thing is to 
set down some of the more common problems regarding letter-writing. 


Elementary Considerations 


There are a number of satisfactory books which will tell the lawyer 
or his secretary how to write good business letters and will emphasize 
such details as the size of the page, the color and quality of paper to 
be used, neatness, spacing, spelling, punctuation, grammar and the 
use of good English, appropriate salutation and conclusion, and other 
more formal aspects. The lawyer should know about these things so 
that he may ‘instruct his secretary as to the way he likes to have his 
letters written. The subject of the letterhead is a matter of concern 
in the course in legal ethics. The student may consult opinions of 
the Committee on Ethics and Grievances of the American Bar As- 
sociation relating to canon #27. Opinions #41 and 263 and comments 
in the Journal of the American Bar Assoctation, vol. 25, p. 216; vol. 25, 
p. 501 suggest some of the items deserving thought. 

In this course we are concerned with writing legal letters as a 
means of solving a human problem according to law. Our concern 
is therefore with the thought and with the letter as a medium for ex- 
pressing the thought. It is obvious that the letter should be clear, 
concise, and to the point, saying no more and no less than is neces- 
sary; courteous, but forceful; careful in its implications, as well as 
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its direct statements; avoiding even the implied threat of sanctions 
which are inadvisable; scrupulously reserved in the use of facts. The 
student dictating a legal letter should spend most of his time planning 
and arranging his thought. He should avoid the temptation to dash 
off a letter just because he feels in the mood for dictating. Revision 
and further revision are necessary. It is far better to rewrite a letter a 
dozen times than it is to send out something which may react to the 
disadvantage of the client or lower the attorney’s prestige. 


Suggested Formal Routine 


The process of crystallizing the writer’s thought is probably unique 
for every writer. That some routine may be devised is obvious. As 
an example, but only as an example, the following steps are suggested: 


1. The lawyer should ask himself, “What do I want to accom- 
plish?” Until he has a definite objective in mind, any letter that 
he writes will be as dangerous as for him to shoot a rifle to all 
points of the compass in turn, thinking that possibly he may hit 
something. 

2. The lawyer should then ask himself this question: “What is 
the best method of attaining the goal?” Until he has answered 
this question in favor of writing a letter, he should not go further. 

3. Next he asks himself, “What material may possibly be in- 
cluded in the letter which will reasonably help to accomplish the 
desired result?” In answering this question, he will collect a large 
amount of miscellaneous material. 

4. Having gathered a mass of material, he must evaluate it and 
decide what part of it should be eliminated. Material is eliminated 
for various reasons. First, because it is not necessary to accomplish 
the result; second, because it is dangerous; third, because it is merely 
cumulative and will prolong the letter without strengthening the 
major points. 

5. Eventually there will be a residuum of data which should be 
arranged in the manner most likely to attain the objective desired. 
This arrangement of material is highly important. In writing to A, 
one thought may be best for the opening sentence. In writing to 
B, an entirely different idea may be desirable. The student should 
spend ample time planning the arrangement. 

6. In the course of this process of arrangement and crystalliza- 
tion, the student should ask himself what obstacles to the carrying 
out of a legal campaign may be grouped roughly under the follow- 
ing heads: legal, ethical, human. Failure to anticipate an obstacle 
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may very well mean running into it head on. Legal and ethical 
obstacles are obviously of importance. Human problems involve 


temperaments, prejudices of the individual concerned, and social — 


and economic factors. These have been discussed. See pp. 55 ff. 

7. At some stage of the process, the student should look at the 
letter and ask himself the question, “What damage could his letter 
do me or my client if it fell into the hands of my severest critic or 
opposing counsel?” It is embarrassing to a lawyer to find one of 
his own letters used against him in court with implications pro- 
vided by hostile counsel. Each letter should be written as nearly 
as possible with the idea in mind that it might be read in court and 
used against the writer. This thought will tend to create a degree 
of caution. 

8. Finally the student should ask himself the routine questions 
as to form, neatness, spacing, punctuation, and spelling, which, if 
properly answered, add to the prestige of the lawyer wherever the 
letter may travel. 


One cannot say that this is the only way to write a letter. In 
specific instances problems may arise not considered in this list of 
headings. Each man must work out a routine for himself. The pur- 
pose of this section has been to urge upon the student the need for 
developing some routine form and method of his own. The fore- 
going may be helpful as a basis for comparison. 


Tentative Classification of Legal Letters 


There are innumerable ways to classify legal letters for purposes 
of instruction. Arbitrarily, the following listing is made, because. it 


views the work as a part of a general plan of campaign in a case at 


law: letters having to do with opening the case, letters having to do 
with advancing the case, letters having to do with closing the case. 
With respect to each group there are certain general considerations to 
be kept in mind. 

Whether the matter is to be litigated or otherwise; whether the 
client is a plaintiff, a defendant, or some one seeking advice and ad- 
justment out of court; whether the case is in contract or in tort, there 
are certain underlying purposes in the mind of the lawyer writing the 
letter. 

In opening the case major objectives are giving or securing infor- 
mation and inaugurating negotiations. 
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When one is giving information, questions like the following de- 
serve attention: 

What information is in my possession? 

Why am I giving it? 

How much should I disclose? 

To whom is it going? : 

What use may he make of it? 

Is what I am sending accurate? 

Will it be as clear to him as it is to me? 

How will my client benefit from such disclosure? . 


When one is seeking information, questions of the following type 
should be kept in mind: 

What information am I seeking? 

Why do I want it? 

Who has it? 

What obstacles are there in my persuading him to give it to me? 

How may I, by letter or otherwise, surmount those obstacles? 

Have I made clear what I want so as to obviate further explanatory 

correspondence? 

In what form do I want the material returned to me? 


When one inaugurates negotiations regarding a matter, questions 
which may come to mind should include: 


What do I want the recipient of this letter to do? 

Can he do it? 

Can I persuade him to do it? 

How will his doing it benefit my client? 

What is the best method of approach? 

Is the draft of the letter before me the best I can do to accomplish 
this particular purpose? 


When the case is in progress the purpose of the letter may be to 
hasten or delay action or decision. The questions are largely those 
appearing in the preceding group. Sometimes, however, the purpose of 
the letter at this stage is to give or require an explanation. In that 
event the letter structure may be simple. 

In closing the case the letter may cover the various points discussed 
on pages gi fi. 

BRIEFING THE LAW 

It is desirable in introducing the student to the routine of briefing 

the law to make a reference to the theory of the task and then supply 
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illustrations. The appendix contains material for further study. See 
pages 180 ff. 

Briefing is one of a series of exercises in legal form and marshaling. 
Among the others are letter-writing, keeping office records, preparation 
of pleadings, and the drafting of documents. Some of this work is 
covered in other law school courses. Our immediate concern is with 
four examples of the briefing process: opinions of law which lawyers 
give their clients, memoranda of law which lawyers prepare for their 
own information or to submit more or less informally to the court, 
trial briefs @which are really the development of a plan of campaign in 
litigated matters, and appellate briefs. 

Common to all these forms is the mental process, which involves 
gathering the facts, legal analysis, research, evaluation of material, 
distinguishing cases which do not support the lawyer’s contention, 
marshaling of material, reasoning, and, finally, writing the brief. In- 
formation on most of these steps is available elsewhere, and reference 
is made to the literature on the subject in the Bibliography, pp. 203 f. 
Two aspects of the problem seem to give particular trouble to stu- 
dents—the process of turning a collection of authorities into a reasoned 
argument and the organizing of material into the particular form 
required. 

To indicate the setting of these two problems, brief mention is 
made of some of the steps in the mental process. 


The Steps in the Mental Process 


It seems to us that we can distinguish several stages in this work: 
deciding what the questions of law are, legal research, evaluating the 
authorities, putting the material in form to be used, the oral argument. 


What Are the Questions of Law? 


This stage opens with a set of facts and concludes with a list of 
legal questions. The mental process of fact-gathering has been de- 
scribed previously. For the purpose of these particular exercises, the 
task begins with the effort to organize the facts, to analyze them, to 
translate them into the field of legal thinking, and to decide what legal 
problems exist. 

There are several pedagogical devices available to emphasize this 
stage of thinking. The student can be given sets of facts and told to 
list the questions of law which he sees. His work may then be com- 
pared with a list prepared by the instructor. By repetition, the student 
may begin to develop a method satisfactory to himself. The instructor 
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may begin with a case in a casebook and put a series of hypothetical 
cases to the student. 


What Law Is There on the Subject or Subjects? 


This stage begins with a set of legal questions and concludes with 
a mass of legislation, cases, and other materials bearing upon each ques- 
tion. The work is legal research. Although the students have already 
had experience with this sort of work, there is need for some further 
training. Material opposed to the position for which one is contending 
should be gathered, along with that which is favorable. A device for 
emphasizing this type of problem is to hand the student a legal propo- 
sition and ask him to locate the most recent court decisions on the 
subject in a particular state on both sides. 


What Is the Value of the Authorities? 


This stage begins with a mass of materials and ends with the 
elimination of some and the more adequate classification of others. 
The classification results in a determination of those authorities di- 
rectly in point, partially in point, and of no value. A further division 
determines which are favorable and which unfavorable. A device for 
emphasizing this stage is to hand the student a list of cases which upon 
first reading appear to bear upon a particular proposition of law, but 
which more thoughtful inspection reveals as being of varying value, 
and asking him to make the classification. 


How Shall the Material Be Made Most Useful? 


This stage begins with a series of isolated authorities and ends with 
a memorandum of law, an opinion of law, a trial brief, or an appel- 
late brief. The careful lawyer will prepare at least a memorandum 
of law before he undertakes to advise his client on any but the simplest 
matters. That memorandum may be expanded into a trial brief if 
litigation is necessary and into an appellate brief if the case goes to 
the higher courts. Time spent in this process is more than compen- 
sated for by the sense of confidence in one’s legal position. 


The Process of Turning a Mass of Authorities 
into a Reasoned Argument 


This point may be illustrated by the following case in which a stu- 
dent in the Duke Legal Aid Clinic wrote an argument. 
1st Step—Collection of Facts 


The case (B-92) arose upon a suit in equity to set aside an assign- 
ment. Land was mortgaged. It was then sold subject to the mort- 
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gage. Foreclosure proceedings were begun. The owner then leased 
the land on a contract by which he was to receive a share of the crops 
as rent. The lessee assigned the lease to a third person for an alleged 
good and valuable consideration, and complied with the recording 
laws. The mortgagee seeks to have the assignment set aside. The 
brief was written on behalf of the Plaintiff—the original mortgagee. 


2nd Step—Statement of Theories 


After considerable thought upon the subject, the student concluded 
that there were two theories under the law of Iowa, where the case 
arose, upon which the Plaintiff might have a chance to succeed. One 
of these was that the mortgagee has a specific and prior lien upon the 
rents and profits of the land which will prevail over the assignee’s 
interest. The other was that the assignment of the rents and profits 
was fraudulent as to general creditors and that, as a general creditor, 
the mortgagee might have the assignment set aside. He did not reach 
these conclusions at once, and there is probably no way of tracing at 
this time the steps by which they shaped themselves in his mind. But 
one may assume that given the three parties—owner, mortgagee, and 
lessee—it would be possible to assume a conflict between the latter two, 
even before suit was brought, and to indicate that that special relation- 
ship might turn upon a matter of priority of claim—a point of de- 
parture for research, or a matter of fraud—another possible point of 
departure. 

By a reading, perhaps, of such material as 36 American Jurispru- 
dence, Mortgages, Sections 287 ff., the student may reach the conclu- 
sion that as a matter of law the control by the mortgagee over rents 
and profits of the land may be brought about in several ways: by a 
provision in the mortgage in case of default, or by statute. 


3rd Step—Research 

Searching the Iowa statutes, he found that Section 12713 provides 
for the appointment of a receiver to collect rents and profits. Inter- 
preting this statute is the case of Hubbell v. Avenue Investment Co. 
et al., 97 Iowa 135; 66 N.W. 85; and the case of Walters v. Graham, 
190 lowa 481; 180 N.W. 305. 

On the question of a pledge in a mortgage of rents and profits as 
additional security for a mortgaged debt, a search of the Iowa law 
revealed cases such as: 

Kooistra v. Gibford et al., 207 N.W. 399; 

First National Bank v. Sec. Trust & Sav. Bk., 191 Iowa 842, 181 N.W. 

402; 
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Whiteside v. Morris, 197 Iowa 211; 197 N.W. 56; 
Sheakley v. Mechler, 203 N.W. 929; 

Hakes v. North, 203 N.W. 238; 

Rodgers v. Oliver, 205 N.W. 513; 

Young v. Stewart, 207 N.W. 401. 


On the question as to what fraud is, Iowa cases such as the follow- 
ng are available: 


Hook v. Mowre, 17 lowa 195; 
Johnson v. Carter, 143 Iowa 96; 
Grace v. Callahan, 189 lowa 213; 
Webber v. King et al., 218 N.W. 282. 


On the question of fraud on the part of the assignee, the following 
ases might be read: 


_ Harvey v. Phillips, 186 N.W. 910; 

Potter v. Am. Print. & Lith. Co., 165 N.W. 1044; 
Ford v. Ott, 164 N.W. 629; 

Tenold v. Klimesh, 141 N.W. 1046; 

Atkinson v. McNider, 105 N.W. 504; 

Witham v. Blood, 100 N.W. 558; 

Erusha v. Wisnewski, 224 N.W. 517; 

Thompson v. Zuckmayer, 94 N.W. 476; 

Pike v. Coon, 252 N.W. 888. 


On the question as to circumstances which justify the court in 
crutinizing closely the good faith of a transaction, the following cases 
re of interest: 


Central City Sav. Bk. v. Snyder, 176 N.W. 695; 
Ransom v. Lochmiller, 224 N.W. 469; 
Lietz v. Grieme, 236 N.W. 395; 
Webber v. King, 218 N.W. 282; 
Howell v. Howell, 232 N.W. 816; 
F.L. & T. Co. v. Scheetz, 195 N.W. 348; 
Erusha v. Wisnewski, 224 N.W. 517; 
Malcolm Savings Bank v. Mehlin, 205 N.W. 788. 


Here then is the material to be used for a discussion. It is not 
ufficient merely to cite the authorities under the various headings as 
iven above. There must also be (1) an organization of the material 
nto an orderly sequence, and (2) the writing of a text to which the 
uthorities shall appear as footnotes. 
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4th Step—An Outline 


Among the many possible outlines or frameworks which might be 
used to display to advantage this material, the following is one: 


1. How may a mortgagee acquire a specific lien on the rents and 
profits? 

2. If the mortgagee has no lien upon the rents and profits, what 
fraud must he show the court to warrant it in setting aside the 
assignment? 


Here is the basic division of the discussion. But it may be broken 
down further in the following fashion: 


1. Ways by which a mortgagee may obtain a specific lien on rents 

and profits: 

a. By a pledge in the mortgage. 

b. By providing in the mortgage for the appointment of a re- 
ceiver for the benefit of a mortgagee in case of default. 

c. By resort to the statutory proceeding. 

d. Conclusion as to this part of the argument. 

2. Circumstances under which a mortgagee—otherwise a general 
creditor—may set aside for fraud an assignment of rents and 
profits. 

a. The land must be insufhcient in value to meet the debt. 

b. Fraud will not be presumed but must be shown. 

c. Fraud on the part of the assignee as well as the assignor must 
be proved. 

d. Conclusion as to this part of the argument. 


Here is a more orderly framework, and it leads naturally to a 
textual discussion like the following: 


5th Step—Filling in the Outline 
Discussion 


1. There are three possible ways in which the mortgagee may ob- 
tain a specific lien on the rents and profits. 


a. By a provision in the mortgage pledging the rents and profits 
in case of a default on the part of the mortgagor. | 
b. By a provision in the mortgage providing for the appointment 
of a receiver to collect the rents and profits for the benefit of the 
mortgagee in case of a default in the payments by the mortgagor. 
c. By application for and appointment of a receiver under the 
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provision of the Code in cases where the land itself is insufficient 
security for the debt and the mortgagee is in danger of losing the 
rents and profits. 


The provision in the code for the appointment of a receiver to col- 
lect rents and profits, Section 12713, is as follows: 


On the petition of either party to a civil action or proceeding, wherein 
he shows that he has a probable right to, or interest in, any property which 
is the subject of the controversy, and that such property, or its rents and 
profits, are in danger of being lost or materially injured or impaired, and 
on such notice to the adverse party as the court or judge may prescribe, 
the court, or, in vacation, the judge thereof, if satisfied that the interests 
of one or both parties will be thereby promoted, and the substantial rights 
of neither unduly infringed, may appoint a receiver to take charge of 
and control such property under its direction during the pendency of the 
action, and may order and coerce the delivery of it to him. (C.S. 1, Section 
1656; R. 60, Sections 3216, 3419; C. 73, Sections 2903, 2970; C. 97, Section 
3822; C. 24, 27, Section 12713.) 


Interpreting this provision as it appeared in an earlier code, the 
lowa Supreme Court said in Hubbell v. Avenue Investment Co. et al., 
97 Iowa 135, 66 N.W. 85: 


The section permits this appointment independent of the agreement of 
the parties, pending an action, to stipulate for the appointment of a re- 
ceiver, or of the court to appoint one on such stipulation. 


In the same case the court declares the right of parties to a mort- 
gage to stipulate for the appointment of a receiver in case of a default 
of the mortgagor. 


Nor is there anything in the section intended to deny any right of the 
court or to the parties, as to a receiver, that would have existed had the 
section not been adopted. Now we think it is not seriously to be ques- 
tioned that, without the section, the court could, by a stipulation of the 
parties, place the property in the hands of a receiver, to be held under its 
direction. And it seems to us equally clear that the parties could, by con- 
tract, when the property was pledged as security, settle the conditions 
which it should be preserved and applied. ... We see nothing in such 
a contract that is unconscionable or against public policy; nor do we see 
why it should not be enforced as the parties intended. 


After citing the above case with approval, the same court held in 
Walters v. Graham (1920), 190 Iowa 481, 180 N.W. 305, that such a 
stipulation in a mortgage effected a pledge of the rents and profits. 
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A mortgagor may pledge the rents and profits as additional security 
for the mortgage debt. The law is well settled that such a pledge 
becomes a lien at the time when an action of foreclosure and for ap- 
pointment of a receiver is commenced and the appointment of a 
receiver relates back to the time of the commencement of the action, 
which is the serving of notice. 


Kooistra v. Gibford et al., 207 N.W. 399; 

First Nat. Bank v. Sec. Trust & Sav. Bk., 191 lowa 842, 181 N.W. 402; 
Whiteside v. Morris, 197 Iowa 211, 197 N.W. 56; 

Sheakley v. Mechler, 203 N.W. 929; 

Hakes v. North, 203 N.W. 238; 

Rodgers v. Oliver, 205 N.W. 513; 

Young v. Stewart, 207 N.W. 401. 


In the Koozistra case, supra, the court said: 


The written assignment of the lease from Morgan, the holder of the 
legal title to the land, to appellant was subsequent to the commencement 
of the action to foreclose the mortgage and the request for the appointment 
of a receiver. This being true, whatever right appellant acquired to the 
rent was junior to that of appellee (mortgagee). 


This language is directly applicable to the principal case. As the 
leases are for share rent, it is obvious that at the time of the com- 
mencement of the action of foreclosure—August, 1933—none of the 
rent had been paid. If, for any of the above enumerated reasons, the 
mortgagee was entitled to and had applied for the appointment of a 
receiver, his lien on the rents and profits would have attached before 
the assignment, and the assignee could not take without notice of that 
lien. 

2. If no application for the appointment of a receiver was made, a 
different problem arises. When a mortgagee does not have a specific 
lien against the rents and profits, he is, as far as they are concerned, 
merely a general creditor of the mortgagor. In the principal case if 
the mortgagee has no lien on the rents and profits, he must, in order 
to have the assignment of the leases set aside, show that such assign- 
ment was fraudulent as to general creditors. In order that a transac- 
tion may be attacked as fraudulent, prejudice to the rights of creditors 
must result therefrom. Hook v. Mowre, 17 lowa 195. 

In the principal case the land was of insufficient value to satisfy 
the debt, and the removal of the rents and profits from the reach of 
the mortgagee will hinder and eetat if not actually defeat him, in the 
satisfaction of his claim. 
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Fraud will not be presumed, but the courts must draw proper 
inferences from clear indicia of fraud. In the case of Johnson v. 
Carter, 143 Iowa 96, the Supreme Court said: 


The trail of fraud is not always easily followed, and while the law 
charitably prefers to sustain all business transactions which are reasonably 
explainable on the theory of fairness and honesty of all parties concerned 
yet courts are not at liberty to ignore clear and convincing indicia of bad 
faith, or refuse to draw inferences or fraud from circumstances which ir- 
resistibly point to that result. 


And in Grace v. Callahan, 189 lowa 213: 


Fraud is often difficult to prove, and is seldom established by the ad- 
missions of the party or by positive testimony alone. It may be and usually 
is to be found in the circumstances and results of the transactions. 


In the case of Webber v. King et al., 218 N.W. 282, the court set 
aside as fraudulent certain leases of mortgaged real estate, saying: 


. . we confine our investigation to the point having to do with fraud 
making the “lease” invalid. 

Permeating the record are many unusual and suspicious circumstances, 
contradictory statements, unexplainable positions, and other facts suggest- 
ing, and finally leading to the conclusion that good faith was lacking and 
that appellant, D. H. King, acting for himself and Harriet C. Linder, and 
appellee John Mitts (lessee), through collusion concocted a scheme to de- 
fraud appellee Webber by pretending that the lease was real and valid, 
when in fact it was a mere pretense or “phoney” to cover up the products 
of the cultivated ground and thus defeat the receiver’s right thereto. 


Fraud must be shown on the part of the assignee as well as on the 
part of the assignor. Where the transfer is based on consideration, it 
cannot be set aside unless the fraudulent intention was mutual on the 
part of the grantor and grantee, it being insufficient to show that the 
grantor actually intended to defraud his creditors. Harvey v. Phillips, 
186 N.W. gto. But if a sale or transfer is made by an insolvent to 
one not a creditor to defraud creditors, mere knowledge on the part 
of the transferee of such intent renders void the transaction. Potter 
v. Am. Print. & Lith. Co., 165 N.W. 1044. 

Or if transferee had knowledge of such facts as should have put 
him on inquiry as to transferror’s intention, the transfer may be set 
aside. 


Ford v. Ott, 164 N.W. 629, 632; 
Tenold v. Klimesh, 141 N.W. 1046; 
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Atkinson v. McNider, 105 N.W. 504; 
Witham v. Blood, 100 N.W. 558; 
Erusha v. Wisnewski, 224 N.W. 517; 
Thompson v. Zuckmayer, 94 N.W. 476; 
Pike v. Coon, 252 N.W. 888. 


As to transactions between members of the same family one of 
whom is claimed to be insolvent, or in failing circumstances, the rule 
is that the transaction will be closely scrutinized, and, if the taint of 
fraud be found or is fairly to be inferred, they will not be upheld. 
The grantee under such circumstances is not entitled to be considered 
a bona fide purchaser. 


Central City Sav. Bk. v. Snyder, 176 N.W. 695; 
Ransom v. Lochmiller, 224 N.W. 469; 

Lietz v. Grieme, 236 N.W. 395; 

Webber v. King, 218 N.W. 282; 

Howell v. Howell, 232 N.W. 816; 

F. L. and T. Co. v. Scheetz, 195 N.W. 348. 


It is the rule that if, as a matter of fact, the conveyance was a mere 
voluntary gift and made at a time when the grantor was insolvent, it 
should be set aside in a court of equity in an action therefor by 
creditors. 


Erusha v. Wisnewski, 224 N.W. 517; 
Lietz v. Grieme, 236 N.W. 395. 


A conveyance of an interest in land for about $20,000 less than its 
value was held voluntary and void as against grantor’s existing credi- 
tors, regardless of grantee’s knowledge or intent in Malcolm Savings 
Bank v. Mehlin, 205 N.W. 788. 

Further steps would involve placing this material in an opinion 
of law, a memorandum of law, a trial brief, an appellate brief, de- 
pending upon the circumstances. 


How May the Oral Arguments Be Presented? 


The preparation for oral argument and presentation of material 
before a moot or real tribunal is not strictly part of the mental process 
of briefing. But it has a logical place in the present series of exer- 
cises. References to literature describing the process of oral argu- 
mentation will be found in the Appendix, page 204. 


> a 
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THE EXERCISES 


Clinic training in brief-writing consists of five different assign- 
ments. The student is urged to consider them as the parts of a single 
process. It is hoped that he will find that each new one conveniently 
develops from the one which precedes it. 

The first exercise assigns to each student a separate set of facts. 
First of all he should examine the set of facts to determine whether 
he has all the information he needs. If he does not, then he should 
confer with a member of the Clinic staff to secure those items which 
seem necessary. The second step will be to analyze the facts with a 
view to determining the questions of law which ought to be briefed. 
Here again he should not spend an undue amount of time, but should 
seek the advice of a member of the Clinic staff as soon as he has 
given a reasonable amount of attention to the problem. The third 
step is to gather authorities on the point, or points, digest them, see 
whether they are the last word on the subject, and evaluate them. 
Finally, an opinion of the law in a designated jurisdiction should be 
prepared. Not more than two hours should be devoted to this exercise. 
Fifteen minutes should be sufficient to analyze the facts. An hour 
and a half should be adequate for the research. The other fifteen 
minutes may be devoted to conferences with the staff member. The 
student should recall that the purpose of this exercise is not to force 
him to spend a long time, but merely to accustom him to an orderly 
routine. 

The second exercise assigns to each student a separate set of facts. 
He is expected to take this material, which will be in somewhat the 
same form as that which a client might give him, analyze it for ques- 
tions of law, determine the necessary questions of law, evaluate the 
material gathered, and prepare a memorandum of law. The first step 
in this process will be for the student to spend not more than half an 
hour endeavoring to determine which questions of law exist in the 
case. After he has spent not more than that amount of time, he should 
confer with a member of the Clinic staff with whom he will discuss 
what he has done. After it is agreed between the two that one or 
more questions of law deserve to be looked up, the student will then 
spend not more than two hours in research. He should be prepared 
not only to locate cases and statutes, but to find the most recent de- 
cision or legislative enactment on the point. The writing of the 
memorandum should then take not more than one hour. In this 
way not more than three and a half hours should be spent on the 
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assignment. If the student finds that any part of this work is going 
to take him longer than the time indicated above, he should confer 
at once with the member of the staff with whom he is working. The 
student should remember that the purpose of this exercise is to train 
him under pressure in certain mental habits. It is not desirable for 
him to spend an unlimited amount of time, even though he may be 
willing to do so. 


The third exercise will involve the writing of a memorandum of 
law and arguing it in a moot court. For this exercise two students 
will be assigned to each problem. The set of facts will be given them, 
and each one will be required to write a memorandum of law. Since 
two weeks will be allotted to this exercise, the student should expect 
to spend not over six hours in the preparation of the memorandum of 
law. An additional hour will be devoted to the argument. Some 
member of the bar will be asked to serve as Judge, and on the occa- 
sion indicated the two students will appear before him. Each student 
will be given thirty minutes in which to present his argument. He will 
then be graded both on the memorandum and on his method of pre- 
senting it. During this period the student will be required to confer 
frequently with a member of the Clinic staff in order to see that he 
is on the right track and that he is not spending an undue amount 
of time on any phase of the work. Experience has indicated that 
unless the student does confer with the staff member, he is likely to 
devote time out of all proportion to the value of the exercise. 


About November 1 the fourth briefing assignment will be made. 
This will consist of material in a real case out of which the student 
will be required to write a trial brief. He will be expected to finish 
his trial brief by the Christmas holidays. This time limitation is re- 
quired, first, because it is important to keep the work in the Clinic 
moving and, second, because it is well for the student himself to 
have this work out of the way before he begins studying for his mid- 
year examinations. More detailed discussion of the trial brief will be 
found later in this book. 

The fifth and final briefing assignment in the Clinic course will be 
made about February 1. This will consist of material out of which 
the student will be required to write an appellate brief. The student 
will find it to his advantage to complete the appellate brief as soon as | 
possible so that he may have more time during the latter part of 
April and during May to prepare for his final examinations. 
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MarTERIAL RELATING TO BRIEFS 


It now becomes desirable to present a few illustrations. 


THE MEMORANDUM OF LAW 


In the preceding chapter, under discussion of the plan of cam- 
paign, it was noted that at one stage in the process the lawyer should 
determine and evaluate the possible theories of law which might be 
helpful in securing for his client the desired result. Preparing a mem- 
orandum of law is a preliminary step which no lawyer should over- 
look if he is to advise his client on a professional basis. If his client 
is a plaintiff, the memorandum of law determines the strength of the 
case at law and indicates whether or not litigation is justified. If the 
client is a defendant, similar results may be obtained. 

It is time and money saved to develop the habit of checking on the 
law before advising the client what to do or how to do it. If the 
results are permanently available, that particular form of research 
need not be repeated. 

In a recent case (Cotton v. Carolina Truck Transportation Co. et 
al., 197 N. C. 709 [1929]), the facts were as follows: 

Plaintiff, a small boy, and his companion were invited by the driver 
of defendant’s truck to get on the truck and ride. Plaintiff stood on 
the running board of the truck and while the driver was turning a 
curve at excessive speed, plaintiff was thrown off and seriously in- 
jured. From these facts, it clearly appears that questions of negli- 
gence, master and servant, and scope of employment are involved. 
Plaintiff recovered a verdict in the lower court. On appeal to the 
Supreme Court the judgment was reversed, the court holding the 
case should have been dismissed on defendant’s motion for nonsuit 
in the lower court. 


It is neither alleged, nor shown by the evidence that —————, when 
driving for the defendant company, had any authority, express or implied, 
to invite or permit boys to ride on the defendant’s truck. Without such 
authority, express or implied, the invitation of the driver, even if given, 
was apparently beyond the scope of his employment, and it is well settled 
that the master is not liable for the acts of his servant which transcend the 
legitimate sphere of his employment and are not done in furtherance of 
the master’s business. 


In this particular case careful research embodied in a memorandum 
of law would have shown that evidence of authority to permit boys 
to ride on the truck was essential and that allegation and proof of 
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such authority was necessary in order to win this point of the case. 
If such evidence was not available, why institute the action? 

The form element in the preparation of such an office memo- 
randum is of secondary importance. It should be remembered that 
the record is written only for the attorney’s own use or the use of 
some member of the firm and is not submitted to either the trial or 
appellate court. Some attorneys use only a collection of authorities 
and notes which are useful to them, but to no one else. Since it is 
advisable to follow some form, the following is suggested as a means 
of raising some of the questions a lawyer ought to think through. 


Preliminaries 


The title of the case should be set out, as well as the court in 
which the case is pending or in which it might be brought. Who 
are the parties? What court has jurisdiction? 


The Statement of Facts 


The statement of facts should not be as full and complete as the 
client would state them, but should be brief and contain only the 
essential items. For example, the client’s recital to the lawyer might 
be as follows: 


My name is Mary Jones. My home is in Richmond, Virginia, but I 
have been attending summer school at Duke University for the past month. 
I room at Mr. Brown’s home on Elm Street and usually take the bus to 
the campus. Two weeks ago my sister, Alice, and I were standing at the 
bus stop waiting for the bus when a young man in a car drove up and 
asked us if we wanted a ride to the campus. We got into the car, and 
after we had proceeded a little way we collided with another car and my 
arm was broken. The driver of our car was driving on the wrong side 
of the street. I was carried to the hospital, where I remained for ten days. 
Dr. Smith was my doctor. While I was there the fellow who was driving 
the car came to see me and told me that his name was Sam Black and 
that he was a salesman for the City Motor Company and that at the time 
of the accident he was going to demonstrate the car to Professor Doe at 
the University. He said the wreck was entirely his fault. I wish you 
would advise me whether I have any claim against the salesman or the 
Motor Company; and, if so, I want you to take the case. 


For the purpose of the memorandum of law a proper statement of 
the above facts might be as follows: 

Mary Jones, a student at Duke University, was waiting on the street 
to take a bus to the campus. Sam Black, a salesman for City Motor Com- 
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pany, while on his way to the campus to demonstrate a car to Professor 
Doe, invited Mary Jones to ride with him. While proceeding toward the 
campus, Mary Jones was injured through negligence of Sam Black in the 
operation of the car. The date of the accident was 





Questions of Law Involved 


The questions of law we are concerned with are those which will 
aid us in determining whether or not Mary Jones has a cause of 
action against either Sam Black or the City Motor Company, or both. 
We are not presently concerned with questions of proof and damages. 
Such questions would be covered in a trial brief if we concluded that 
a cause of action exists. 

An analysis of the facts immediately indicates that the case lies 
in the field of torts and that a question of agency is involved if we 
seek to hold the motor company liable. The questions involved would 
appear as follows: 


1. As to Sam Black 
a. Is the driver of an automobile belonging to a third person 
liable for injuries sustained by a guest passenger on account of 
the negligent operation of the automobile? 
b. What degree of negligence must be shown by a guest in order 
to recover from the driver of the car? 


2. As to the City Motor Company 
a. What is the liability of the principal for the negligent acts of 
the agent— 
(1) While the agent is acting within the scope of his employ- 
ment? 
(2) While the agent is acting outside the scope of his employ- 
ment? 
b. Was the act of Sam Black in inviting Mary Jones to ride an 
act within the scope of his employment with City Motor 
Company? 


We assume that our client is not concerned with criminal prose- 
cution; so we prepare no memorandum on this point. 


Authorities 


The next step in the preparation of the memorandum is looking 
up the law. The statutes should always be consulted for a possible 
controlling provision. If a particular statute is in point, the substance 
of the statute should be set out. If there are any city ordinances 


* 
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bearing on the case, they should also be briefed. The digests of case 
law under the appropriate topics should next be consulted and later 
noncase material. All cases which appear to be in point should be 
read, and an abstract of each case made. However, it is advisable to 
avoid lengthy quotations. In most cases a brief statement of the 
facts and the questions at issue and the holding of the court will be 
sufficient. 

For example: Automobile driver’s violation of statutory provisions 
relating to driving on wrong side of highway held negligence per se. 


King v. Pope, 202 N. C. 554 (Reporter System), 163 S.E. 447 (1932). 


Company employing driver held liable for negligence of driver in- 
juring plaintiff if driver was acting within the scope of authority when 
accident occurred. 


Puckett v. Dyer, 203 N. C. 684 (Reporter System), 167 S.E. 43 (1932). 


Cases which at first appear to be in point but on closer inspection 
are found not to be in point should also be noted. The cases in point 
should then be checked through a citation to see whether they have 
been overruled or modified by later decision. The digests, the key 
numbers in the digests, and the particular topics investigated should 
also be noted; and these notes should be kept in one’s file. This pre- 
caution will avoid the need for covering the same ground a second 
time in the event a trial brief must be prepared. After a sufficient 
number of authorities have been investigated to lead to the conclusion 
that one’s client does or does not have a case, the memorandum may 
be drafted. This will not be complete unless it contains the cases op- 
posed to one’s position as well as those favoring it. The investigation 
is not for the purpose of bolstering one’s own personal views, but of 
making a decision. Unless both sides of the question are clearly be- 
fore the attorney, any decision he might make would be open to con- 
siderable question. 


Conclusion 


The conclusion should be set out at the end of the memorandum. 
The following forms are suggested. 


a. Although the decisions are not wholly consistent, the weight of 
authority seems to be that the plaintiff can recover in this case. Plaintiff 
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The use of the office memorandum should not be confined to 
cases in the process of litigation, but should also serve as the basis for 
opinions of law and to support motions and special proceedings. It 
should be employed in every case in which it is necessary to make a 
preparatory investigation of law. 

Examples of memoranda of law are on file in the Clinic office, and 
should be consulted by the student. 


THE OPINION OF LAW 


The opinion of law, as the term is used here, indicates a statement 
submitted by an attorney to a client. It is often in the form of a letter. 
Its purpose is to protect the interests of the client by pointing out the 
proper course to pursue in a given situation. 

In writing such an opinion, the first question one must consider is 
the client for whom it is being prepared. The client may be a person 
with legal training, an executive of a corporation, or some professional 
person who is interested not only in the opinions of the attorney, but 
also in the process by which the conclusions were reached. In that 
event the completed material should contain a detailed discussion of 
the problems involved, the authorities relied on, and the reasons for 
the conclusion reached. It is advisable to cite the authorities and 
quote freely therefrom. On the other hand, if the opinion is pre- 
pared for some layman who is interested only in the attorney’s con- 
clusions, and not in reading a long discussion of the points of law, 
then it should cover only the problems involved, and the answers or 
conclusions. Reference to authorities should be kept to the minimum 
necessary to protect the attorney. In most cases the lay client is more 
interested in the attorney’s opinion than in the process of reasoning by 
which it is reached. If the client has confidence enough in the at- 
torney to seek his advice, then he is usually willing to accept it without 
requiring a long dissertation on the law involved in the particular 
case. 

Before preparing such an opinion, the attorney should be certain 
that all the facts are before him. The facts should always be set 
forth at the beginning. This may serve as a protection to the attorney 
if it should happen that the facts were not as stated by the client. If 
it is impossible to get all the facts and it is necessary to assume cer- 
tain of them, then such assumption should be carefully noted. The 
lawyer might include a statement such as: “In the absence of specific 
information on this point, I assume—” The questions upon which 
the client desires an opinion should next be set forth. If more than 
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one question arises, then the questions should either be grouped and 
discussed in the order set out, or the answer to, and the discussion of, 
each question should be set out directly following each particular 
question. The better form is to state the question and follow directly 
with the answer and then the discussion, rather than to state the 
question and follow with a discussion of the question, leaving the 
answer until the last. In this way the client is not left in suspense 
until the entire opinion has been read. 

The conclusion or opinion should be definite and not susceptible 
of more than one interpretation. If questions arise other than those 
submitted by the client, they should also be covered. 

Extreme care should be taken in the preparation of an opinion of 
law. Relying upon it, the client may take some action which will 
eventually lead to litigation. To be successful, he must be correctly — 
advised in the beginning. 

The following example is an opinion prepared by the Attorney 
General of North Carolina. 


Popular Government, Vol. 12, #5, p. 16 (May, 1946) 


S. WHAT CONSTITUTES NECESSARY EXPENSE 
7. School gymnasium 


To F. W. McGowen. 
Inquiry: Is a public school gymnasium a necessary expense for which 
taxes may be assessed legally? 


(A.G.) The Supreme Court has not considered this question. The 
answer would probably depend upon the use of the building. If the term 
is to be construed strictly as nothing more than an arena for sporting 
events, I do not think the Court would hold it a necessary expense. If, 
on the other hand, the gym is a building in which physical education is 
taught and physical culture practiced, and that such classes are open to all 
of the pupils of the school rather than just to those composing teams repre- 
senting the school, I am inclined to think that the Court would hold that 
funds expended for such a building constitute a necessary expense. In 
any case it would be necessary for the school authorities to find that such 
a building was necessary in the operation of the school and that the ne- 
cessity arose from a need for a building in which to provide instruction 
in physical education. 


THE TRIAL BRIEF 


A trial brief is the lawyer’s plan of campaign in writing. Trial 
briefs are of substantial importance to the practicing lawyer and are 
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included in the Legal Aid Clinic course for several reasons. In gen- 
eral, they represent an exercise in form and method in marshaling 
legal material. In particular, the marshaling is done for the purpose 
of providing a basis for the successful conduct of a case in court or 
in conciliation. Other courses in law school train the student in 
pleading and courtroom etiquette. The material in the trial brief 
represents work done by the lawyer in his office before he steps into 
the courtroom or before he steps into the conference room. Experience 
in writing trial briefs should improve substantially the lawyer’s ability 
to serve his client and the court. Here we shall consider the trial 
brief as a preparation for litigation. 

The student who prepares a trial brief in the Clinic course may 
well expect to establish a habit of preparing trial briefs in all his im- 
portant cases. It will become increasingly clear to him that cases in 
court are won as the result of careful preparation rather than last- 
minute extemporaneous inspiration. He can hardly expect to under- 
stand the method of building a record on appeal, or proceeding with 
that appeal, unless he has first of all studied the process indicated here: 
beginning at the beginning and working through step by step to the 
end. | 

The term “trial brief” indicates a brief used in the trial of a case 
before a jury, but this name is applied to all briefs which are not pre- 
sented in appellate courts. A trial brief may therefore be valuable in 
a trial before a jury, a hearing in equity, a hearing upon a demurrer, 
or upon a motion in the cause, etc. A practicing attorney who has a 
trial brief on a question of law and submits it to the judge when a 
question arises has a distinct psychological advantage over his unpre- 
pared adversary. 

These briefs amount to a complete memorandum prepared in an 
orderly way, following as nearly as possible the sequence of events 
which the trial is expected to take. A slight experience will demon- 
strate to any lawyer the wisdom of having such a memorandum before 
him as a guide, whether the occasion be the selection of the jury, 
direct and cross-examination, or the frequent oral arguments which 
arise during the progress of the trial. A trial brief serves not only as 
a guide in the trial of the case, but as a means of a thorough prepara- 
tion of the case. 


Form 


The following form is suggested as a guide for Clinic students: 
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Index 


The index should refer to all main divisions and subdivisions of 
the brief. It should also contain a table of authorities cited in the 
brief. 


Statement of Facts 


This statement should be a brief summary of the material facts in 
the case and especially those which are in dispute. 


Abstract of the Pleadings 


Only the substance of each allegation in the complaint and the cor- 
responding allegation in the answer should be set forth. It is advisable 
that the abstract of both complaint and answer be set forth on the 
same page. For example: 


Complaint Answer 

1. Plaintiff, a resident of Durham Admitted 
County 

2. Defendant owned and operated Admitted 
auto sales agency in city of Dur- 
ham and employed A. B. as sales- 
man. 

3. Duty of A. B. to solicit purchas- Admits duty to solicit purchasers. 
ers and demonstrate cars and in- Denies authority to invite people 
vite people generally to ride in generally to ride. 
cars. 

Amendments to Pleadings 


If, for any reason, it should appear advisable to amend the plead- 
ings, then the proposed amendments should be drafted and i incor- 
porated in the brief. 

Plaintiff's Proof 


Experience in teaching the Clinic course has demonstrated that in 
dealing with a set of facts the students think too much in terms of 
the facts and not enough in terms of the points of law presented by 
the facts. A casual study of the stories of witnesses may reveal the 
main problems of law involved, but only by a careful examination 
will the student see the underlying or subordinate problems of law 
upon which the answers to the main problems depend. Therefore 
in abstracting a pleading each allegation should be thoughtfully ana- 
lyzed to determine whether a legal problem is presented in that par- 
ticular allegation. If so, the problem should be noted. Such a method 
is also a time-saving device. A careful analysis of each allegation at 
the time the abstract of the pleadings is made will in most cases elim- 

inate the necessity of a later study. 
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If the trial brief is for plaintiff, a diagram of proof of plaintiff's 
case should be made. If for defendant, of defendant’s case. This 
diagram should indicate all the evidence to be introduced, the names 
of the witnesses to prove a particular fact, documents to be introduced, 
and, if recorded, reference to book and page where document is re- 
corded and name of witness to identify document. For example: 


John Brown, plaintiff, purchased a new 1938 model Blank automobile 
from the defendant on June 1, 1938. Defendant warranted the car to be 
free from defects in materials and workmanship. On August 1, 1938, the 
car and the garage in which it was stored were destroyed by fire. Plain- 
tiff claims that the fire was caused by defects in the car which were present 
at the time of purchase, and sues defendant for a sum sufficient to cover 
purchase price of the car and loss of his garage. Defendant contends that 
there were no defects, that fire came from some other source, and that 
there was a grass fire near plaintiff's garage on the same day. 


(Note) The above facts are set out here only as basis for the fol- 
lowing diagram; otherwise the facts would appear at the beginning of 


the brief. 


DIAGRAM OF PROOF 


Facts to Be Proved Witness Documents Pleadings 

1. Plaintiff purchased new Blank from John Brown (6)* Admitted 
defendant on 6/1/38 for sum of in 

$1050. Car had been driven 2000 answer 


miles, had been in no accidents, and 
was in good condition. 


2.Car destroyed by fire 8/1/38. John Brown Admitted 
in 
answer 
3. Car was warranted against defects in John Brown Certificate 
material and workmanship by de- of 
fendant. warranty 
4. Fire was due to defective wiring. Jim Smith (7) 


a. Six fully charged batteries were (Smith’s battery 
installed in car within two months. _ station) 
b. This would indicate short circuit Sam Jones (8) 
which in experts’ opinion caused (expert) 


fire. John Doe (9) 
(expert) 
5.Grass fire did not cause burning of Sam Green (10) Report 
car and garage. (neighbor who made by 


a. Only small fire and completely ex- helped put it out) Fire Chief 
tinguished by fire department six Red Brown (11) 
hours before garage and car burned. Jim Black (12) 


b. Fire started inside garage. Fire Chief 
Gray (13) 
6. Value of car at time of fire. Joe Mechanic (14) 
7. Value of garage at time of fire. Tom Contractor (15) 


* Numbers refer to pages of brief on which statements of witnesses appear. 
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Defendant's Probable Proof 


Not in diagram form unless representing defendant. All known 
facts which will probably be used by the lawyer’s adversary should 
be set down together with names of witnesses. A lawyer should be as” 
familiar with his adversary’s side of the case as with his own. All 
known facts about the witnesses should be indicated. This should 
help the attorney who cross-examines the witness. Sometimes the 
plaintiff's counsel can anticipate a certain method of proof of a par- 
ticular fact. If there are rules of evidence forbidding this method of 
proof, a note should be made of objection and the authorities sup- 
porting the objection. If an attorney has a list of facts his adversary 
must present to win his case, he is interested in seeing that these facts 
are proved according to settled rules of law. By listing his opponent’s 
facts the lawyer can frequently know just how far to go on cross- 
examination after his witness has testified. 


gl ey 


\ Digest of Evidence 
A. For Plaintiff. 
1. Statements of witnesses 
2. Documents to be introduced 
3. Reference to other documents 


B. For Defendant 
If representing defendant, the lawyer should use the same form. 


The statements of witnesses should be set out in the order in which 
the testimony is to be presented. Statements received from witnesses 
before trial should be copied and the copies placed in the brief. If 
the statement was signed by the witness, this should be noted on the 
copy. Reference to particular documents each witness is to identify 


should be made. 


General Law of the Case 


No trial brief is complete that does not indicate all the law upon the 
various points of the case, both in support of plaintiff's case and of the 
defense. It is to be remembered there are two sides to every case. 
Some definite form should be followed in preparing this part of the 
brief. The main points involved in the case should be set out, and 
under each a systematic arrangement of the decisions bearing on that 
point should be made. 

A brief statement from every decision should be included, and 
parts of the decisions which are directly in point should be extracted. 
Citations covering any procedural point that might arise, and citations 
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in support of or against the admissibility of certain evidence should 
be included. If one or more statutes are involved, the substance of 
the statutes should be set forth. 


Special Instructions 


In some jurisdictions, where special instructions to the jury are to 
be requested, it is necessary to submit the special instructions in writ- 
ten form to the judge before argument of counsel begins, unless per- 
mission is given by the judge to extend the time. In such case they 
must be submitted before the charge to the jury is given; otherwise 
the judge is under no obligation to consider them, and no objection 
can be made to his failure to charge the jury as to the particular phase 
of the law covered by the requested instructions. The instructions to 
be requested should be prepared in proper form and in advance of 
the trial. 

The following form is suggested: 

“The defendant through his counsel, Mr. , prays the court to 
give the following instructions to the jury.” (Here would follow a 
statement of the particular instructions requested.) 





Issues for Jury 


In some jurisdictions it is customary for the trial judge to call for 
the issues to be submitted to the jury at the beginning of the trial. The 
attorneys for the plaintiff and defendant present what they consider 
the proper issues. The issues are finally determined by the judge. 
The issues should be prepared in advance of the trial and should be 
clear and concise and not in such form as to confuse the jury. The 
following form is suggested: 


Wass cae: an employee of the defendant on July 13, 1937, as 
alleged in the complaint? 

ANSWER: 

DENY aSlta ne ce: , In operating the automobile described in the com- 


plaint, acting in the scope of his employment, or incident to his employ- 
ment with the defendant, as alleged in the complaint? 
ANSWER: 


3. Was the plaintiff injured by the negligence of the defendant, as al- 
leged in the complaint? 
ANSWER: 


4. What amount of damage, if any, is the plaintiff entitled to recover? 
ANSWER: 
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Jurors 
It is advisable to go over the jury list with one’s client before the 
trial and to include in the trial brief a list of the jurors, indicating the 
basis for challenges that might be made. 


Typing 
In typing a trial brief, one should always begin each part of the 
brief on a new sheet of paper. The brief should not be stapled to- 
gether—clips should be used. This will enable the attorney to extract 
certain parts of it as each is needed. One should be sure that the index 
covers everything in the brief so that any point covered can be located 
quickly. ’ 
THE APPELLATE BRIEF 
Students in the Duke Legal Aid Clinic are required to write at 
least one appellate brief. Each should expect to learn certain specific 
things: 
1. Familiarity with a case in action rather than at rest in a book. 
2. The rules of practice on appeal in his own state. 
3. Rules of court covering brief-writing in his own state. 
4. The standards of the practicing lawyer and the judge with 
respect to brief-writing. 


In writing an appeal brief, the student must satisfy, first, the staff 
members of the Clinic; second, the lawyer for whom the brief is pre- 
pared; and third, if possible, the judges of the appellate court before 
whom the case is to be argued. 


Rules and Procedure 


The following material has been set forth to assist the students in 
the preparation of their appellate briefs. 

Source of Brief: Cases for this Clini¢ exercise are obtained from 
local attorneys, attorneys in the home town of students, and from other 
attorneys who make application for assistance at a seasonable time. 
The usual practice is to allow the student a period of time in which to 
obtain a case from an attorney of his own choice. Upon his failure to 
obtain such a case, one will be furnished him. A case is ordinarily not 
accepted unless the student is allowed at least thirty days in which to 
prepare it. 

If possible, cases in which the brief is to be written for appellants 
‘should be obtained. Appellees’ briefs must be filed so soon after ap- 
pellants’ that it is usually necessary to have them in substantially 
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completed form by the time the appellants’ briefs are filed. This is 
unsatisfactory from the point of view of the Clinic student, since, not 
having been present at the trial, he has difficulty in anticipating the 
contentions of the appellant. 

The date upon which the finished brief must be in the hands of 
the attorney should be definitely ascertained and entered on the docket 
card. 

First Draft: After a case has been assigned, the student should 
study the record thoroughly before beginning the brief; as soon as 
possible thereafter, he should submit a rough draft of the brief to a 
staff member for criticism. 

Early Considerations: An acceptable appellate brief must be good 
not only as to substance, but also as to form. The best argument based 
upon a collection of authorities assembled in a careless manner and 
in a jumbled condition not only will be unconvincing, but may build 
up in the mind of the judge an unconscious point of view. Such 
‘carelessness is an imposition upon the court. 

Rules of Court: The rules of court generally specify the form which 
the brief should take. Students are urged not to obtain “special” 
instructions from the attorney for whom they are working as to the 
form which the brief should take, if such instructions require a de- 
viation from the form prescribed by the rules of court. Although this 
attorney may have won cases previously, he probably did so, not be- 
cause of the deviation from rules, but rather in spite of it. 

The rules of the Supreme Court of North Carolina are to be found 
in the state reports (200 N. C. 813) and in General Statutes of North 
Carolina, 1943, Volume IV, Appendices 1, 2 (pp. 3, 26). Students 
preparing briefs for courts of other states must consult the rules of the 
court in which the brief is to be filed. Some appeals are dismissed and 
cases lost in appellate courts because of the failure of counsel to follow 
the requirements set out in the rules. 


Typical Form of Appellant’s Brief 


Formal Data: The first page of the brief should contain the formal 
data as to the case; i.e., the case number, the district from which the 
case came, the name of the appellate court, the title of the case, and 
the party whose brief it is, whether appellant’s or appellee’s. 

Question Involved: Also on the first page a statement of the ques- 
tions involved should be made. This should be a succinct account 
of what the court is called upon to decide. In every case the main 
question before the appellate court is whether the judgment of the 
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lower court should be affirmed or reversed, or the case remanded. 
Obviously, then, the question involved should not be stated in that 
form, but the underlying question or questions which the court must 
decide in order to dispose of the main question should be stated. One 
rule which can be laid down is that the listing of the questions should 
not contain a recital of the entire case, but should be made as brief 
as possible, and should be framed in such a manner that the court 
can see at once the issues involved and the points of law that will have 


to be decided. 


Preliminary Statement: At the outset the court should be advised 
as to the nature of the action and what happened in the court below. 
The following form is suggested. 


Appeal by plaintiff from judgment of the Superior Court of Durham 
County, North Carolina, for defendant, entered upon a motion for nonsuit 
at the close of Plaintiff’s evidence. 

This was an action to recover damages for personal injuries alleged to. 
have been sustained by plaintiff as a result of being struck by an automo- 
bile owned and operated by defendant. 


Some statement with regard to the nature of the defense should 
follow, such as: 


The defendant denies the allegations of negligence and pleads contribu- 
tory negligence on the part of the plaintiff. At the close of plaintiff's evi- 
dence defendant moved to dismiss the action and asked for judgment as 
on nonsuit. Motion allowed. Judgment dismissing action entered, and 
plaintiff appealed to the Supreme Court. 


With such a brief statement as this the court is advised as to the 
questions to be decided, the nature of the action, and what happened 
in the court below, and is now ready to proceed to a study of the facts 
in the case. 


Statement of Facts: The facts should be stated briefly, clearly, and 
accurately and in as interesting a manner as possible. The material 
should not include an account of the evidence. Only the essential and 
material items should be stated. A great mass of irrelevant material 
only obscures the main points in the case and leads to confusion. 
This part of the brief should never be argumentative. Facts which 
tend to support the other side of the case must not be ignored. 

Before beginning the writing of the brief, the student should study 
the record or statement of the case on appeal until he knows all the 
facts. Then through a process. of condensation and revision unneces- 
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sary matters can be eliminated. In most cases a clear, informative 
statement cannot be assembled without a number of revisions. 

A great deal can be learned with respect to this part of an appellate 
brief by comparing the statement of facts in the opinion of an ap- 
pellate court and the statement of facts appearing in the briefs filed 
in the case. Judges of appellate courts, through experience, have 
learned to eliminate much and to set down only what is essential to 
a determination of the controversy. 

Most appellate courts require that a statement of the facts be sup- 
ported by page references to the stenographer’s record. Extreme care 
should be taken to see that these references are accurately made. 

Specification of Assignments of Errors: The specification or assign- 
ments of error should be given considerable thought. During the trial 
of a case numerous objections are made and exceptions taken to the 
ruling of the trial judge on motions, introductions of evidence, etc., 
any or all of which might be urged as basis for a new trial. In most 
cases a further study of the record and of the authorities will reveal 
the wisdom of abandoning some of the assignments of error either 
because they are not tenable or because they are of minor importance. 
Some lawyers attempt to argue every assignment of error set out in 
the record. Others prefer to abandon those which appear of least 
concern, feeling that the attempt to maintain them might weaken 
the points which are of major significance. The better practice is 
not to attempt arguments that appear frivolous, but to urge as grounds 
for reversal only those assignments of error upon which the case will 
be decided. One should not assign as error that which clearly appears 
as not error. 

In most jurisdictions the rule prevails that exceptions which are 
set out in the record and not set out in appellant’s brief or in support 
of which no argument is made are deemed abandoned. 

Argument: The argument should not be a rambling discussion of 
the facts in the case with occasional citation of authority, but a well- 
organized discussion of the principles involved in the case supported 
by authorities which are in point. Brevity and restraint should be 
practiced at all times. Repetition of argument should always be 
avoided. 

Where a number of points are involved, it is well to set out a list 
of those which are to be discussed at the beginning of the argument. 
Then each point should be mentioned separately and followed by a 
discussion in which there is a marshaling of the facts and a citation 
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of authorities. If a point presents subordinate elements, they should 
be set out in order and discussed. 

If objection is made to the admission or exclusion of certain evi- 
dence, reference should be noted to: the witness, the questions or 
answers objected to, the ruling of the trial court, and the page of the 
stenographer’s record where the exception appears. In case of objec- 
tions to instructions, the specific instructions objected to and, in case 
of requests for special instructions, the actual language of the instruc- 
tions requested should be set out. One should not simply refer to the 
page of the record where the evidence or the charge of the court ap- 
pears and require the judge to return to the record to determine just 
what has been objected to. Briefs which merely state, “Exception 
No. 1 (Record, page 10). This question and answer are incompetent,” 
afford no assistance whatever to the court. 

Citation of Cases and Statutes: In the use and quotation of cases 
and statutes extreme care should be exercised. Often decisions are 
cited for a proposition which they do not support. Sometimes authori- 
ties are referred to which have later been overruled. No case should ap- 
pear as supporting a proposition until a check has been made to see 
whether it has been overruled. Such a check will also enable the 
brief-writer to get the latest ruling used on the subject. A case should 
not be used until it has been carefully read. If used, the substance 
should be briefly stated. Usually the headnotes will contain an authori- 
tative expression of the decision of the court; yet one should not quote 
the headnotes without reading the opinion. 

Authorities from the jurisdiction in which the instant matter is 
pending should be selected first. If a particular question involved in 
the brief is well settled, care should be exercised to avoid citing too 
many supporting decisions. One or two exactly in point will suffice. 
If there are two lines of decisions on a particular point, the leading 
cases both for and against one’s position should be referred to and 
discussed, and an attempt should be made to show why the favorable 
cases apply and the unfavorable ones do not. If the later authorities 
are favorable, this fact should be called to the attention of the court. 
One should avoid use of the word supra. No judge can be familiar 
with all the cases, and unless the full citation is given each time, the 
burden is imposed on the judge of turning back through the brief and 
locating the reference. Citations to the National Reporter System 
should refer to the state and court in which the case was decided. 
Where statutes are mentioned, the statute should be quoted in full, 
or in all material parts. 
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Conclusion: In order to close the brief in a forceful manner, the 
argument should be summarized. This summary might properly con- 
sist of a restatement of the points which have been discussed in the 
argument and a very brief statement of the reasons which have been 
advanced in support of the points. The brief should close with a 
respectful submission of the case to the court and the signature of 
counsel. A form of submission is: 


It is respectfully submitted that the court below erred in its rulings, and, 
for the reasons stated, its judgment should be reversed. 


Form of Appellee’s Brief 


What has been said with respect to the preparation of the brief 
for appellant applies as well to the brief for appellee, with possibly a 
few exceptions. The rules of most appellate courts do not require 
that the appellee’s brief contain a statement of the questions involved 
or a statement of the facts in the case. In order to save the court time 
and trouble and to avoid confusion, such repetition should not be in- 
dulged in unless, after a careful study of appellant’s brief, it is ap- 
parent that the questions and the facts have been improperly stated. 
In such event a short statement should be added showing why the 
statement of the questions and the facts was incorrect. 

The argument should be devoted so far as practicable to a dis- 
cussion of the points set out in appellant’s brief where the point is 
discussed. This enables the judge, if impressed by some point in 
appellant’s brief, quickly to turn to appellee’s brief to determine what 
answer has been made to the argument. Where points involved in 
the case have not been raised in appellant’s brief, they should be set 
out and discussed in appellee’s brief. A study of the cases cited by 
appellant and an effort to distinguish them or to see whether they 
have been overruled should be made. Appellee’s brief should also close 
with a respectful submission of the case to the court. 

Students in the Clinic should remember that the purpose of an 
appellate brief is to inform the court of the nature of the controversy, 
the facts out of which the controversy arose, the decision of the lower 
court, the points involved in the case, and the reasons why the judg- 
ment of the lower court should be affirmed or reversed. No brief will 
be accepted by the Clinic staff unless it conforms to this standard. 


The Argument 


From the time a case is heard in the trial stage until a decision is 
reached by an appellate court, a number of occasions arise on which 
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arguments are made. During the trial of the case arguments are 
made to the trial judge upon motions, objections to the competency 
of testimony, etc., and finally the argument to the jury. In arguments 
to the trial judge the facts of the case should be restated only when 
necessary. An attentive trial judge has the facts clearly in mind, and 
the better practice is to discuss only the cases and statutes bearing on 
the subject. Cases which appear favorable to the other side should 
not be omitted; an effort to distinguish them should be made. 

Further material on the subject of briefing and argument will be 
found in the Bibliography, pages 203 ff. 


CRIMINAL CasEs 


A certain number of criminal cases come to the Legal Aid Clinic. 
In handling them, the student has an opportunity to go through the 
whole process of planning and carrying out a plan of campaign which 
ends in litigation. The effective disposition of these cases requires 
adherence to a set of rules more or less peculiar to this class of legal 
problem. The student, however, should not feel that learning the 
routine is the only or even the most important point. Rather, he 
should realize that here is another opportunity to learn how to think 
like a practicing lawyer. 


THE VARIOUS STAGES IN THE PROGRESS OF A CRIMINAL CASE 


Crime prevention 

Commission of crime 

Events from the commission of crime to the apprehension of the 
accused 

Apprehension of the accused and preliminary hearing 

Events from the preliminary hearing to the arraignment 

The arraignment 

The trial 

The proceedings between the verdict of the jury and the judgment 
of the court 

Sentence 

Proceedings following the sentence up to the beginning of the 
period of correction 

The process of freeing the prisoner from restraint and re-establish- 
ing him in the community 


WHAT THE STUDENT MAY EXPECT TO LEARN 


The student who takes the Clinic course should handle one or 
more criminal cases. From them he may expect to learn: 


| 
| 
| 
| 
i 
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1. A sensitiveness to the considerations which weigh with a 
lawyer who is conducting an actual criminal case. 

2. Sufficient experience with criminal law practice to enable him 
to form some opinion as to whether he desires to engage in crim- 
inal practice after admission to the bar. 

3. The true facts about the practice of criminal law. In recent 
years it has received a bad name and is shunned by many lawyers 
for various reasons. As a result, the courts have not benefited by 
the thoughts and efforts of a large and useful section of the bar. 
In fact, criminal law practice does not differ materially from civil 
practice in the moral issues involved. 

4. Facility in dealing with various people connected with the 
administration of criminal justice. 


Persons accused of crime in many cases form a group in the com- 
munity with peculiar points of view. Friends and associates of per- 
sons accused of crime are another interesting body. Finally, the pub- 
lic officials and others are a highly specialized class of public servants. 
The student who gets some familiarity with the points of view of 
these various groups has enlarged his experience with human nature. 


NATURE OF CRIMINAL CASES 


Criminal law is dealt with so carelessly by speakers, newspapers, 
and other publications that the average person, including the law stu- 
dent, draws inaccurate inferences as to the nature of the practices in 
this field. Law schools do not always give the student the special 
training which this branch of the law requires. 

Because cases in the criminal field, by their nature, require a special 
attention, the Clinic must apply not only the rules and instructions 
which control in civil cases, but additional ones. This is true in the 
acceptance of cases as well as in their preparation and trial. 


RULES RELATING TO CRIMINAL CASES 
The following information must be secured: 


1. Name of the client, the nature of the charge, the number of 
the case, and date case is set for trial. 

2. The client’s ability to pay a fee. 

3. The defendant’s statement as to the facts and circumstances 
of the case. 

4. The statement as to the pleas entered by the client in any 
former trial of that particular case, the record of such former trial, 
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if available, and the plea that the client desires to enter at the present 
trial. 

5. The statement of each of the defendant’s witnesses as to the 
true facts and circumstances as he saw them. 

6. The criminal record of the defendant and the defense wit- 
nesses. 

7. The criminal record of the prosecuting witness and all of 
the state’s witnesses. 

8. The campaign that the student thinks should be followed in 
the courtroom, and a short statement of the law that would be 
necessary to support the plea of the defendant. 

g. Each student having a criminal case is requested to confer 
with the trial attorney preceding the final draft of the case report, 
such conference to be arranged by the secretary not later than Tues- 
day preceding the calling of the calendar on the following Monday. 

10. Each student is requested to confer with the trial attorney 
after the final disposition of the case. At this conference each step 
of the trial and disposition will be reviewed. The student will 
request the secretary to arrange this conference during the week 
following the end of the term of court. 


Five mimeographed forms are provided to guide the student in 
the investigation and preparation of criminal cases. At first these 
forms may seem confusing. However, their utility will be found in 
their power of suggestion, for law students, because of their inexpe- 
rience, will frequently overlook important matters for inquiry and 
thus necessitate additional visits to their clients and witnesses. The 
forms also suggest the manner in which the information that has 
been gathered may best be written up for use by the trial attorney. 


WHAT CRIMINAL CASES ARE ACCEPTED 


It is to be remembered that Clinic rules applying to the acceptance 
of civil cases apply also to criminal matters. In addition, the following 
rules must also be observed: 


1. Requests for services in criminal cases should be made at least 
one week before the date set for the trial of the case in the Superior 
Court. Where the matter is pending in an inferior court, adequate 
time must exist to allow for preparation of the case for trial if the 
case is to be accepted. 

2. No cases in which the accused is on bail will be accepted 
unless such cases are referred to the office by a practicing attorney, 
and then only upon the approval of the director of the Clinic. 
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ASSIGNMENT OF CASE TO STUDENT 


When a student’s first criminal case is assigned to him, a staff 
member will accompany him to the jail for an interview with the 
client. The staff member will introduce the student to the jailer and 
advise the student of the location of records and other sources of in- 
formation. After this, on the same or other cases, the student will be 
without supervision on excursions to the jail. 


THE FIRST INTERVIEW WITH CLIENT 


There are no mechanical rules for a complete interview which can 
be laid down to guide a student, since each case has so many rami- 
fications peculiar to itself. There are, however, a few matters in 
nearly every case which may suggest further topics for inquiry to the 
student. Some of these are: the complaint and indictment charge; 
the facts out of which it grew; dates and times of day; other persons 
involved; names of persons, including officers, who have some infor- 
mation about the case; what happened at the preliminary hearing; 
and “what the other side claims.” 

Before leaving the jail, the student should see that he has some 
data on every item in the forms and that the names and addresses 
of all possible witnesses are listed. The forms include relevant social 
history, the importance of which will be discussed later in these in- 
structions. They further provide the means of proceeding with the 
investigation. Failure to note the names and addresses of all witnesses 
may require an extra trip to the jail. 


INFORMATION FROM POLICE 


The official court file on an active case is usually in the hands of 
the Solicitor. Since the Solicitor now maintains an office in the Dur- 
ham County Courthouse, these records are available to the student 
and can be examined by calling at his office. If the Solicitor is out, 
the student should go to the office of the Clerk of Superior Court and 
request to see the warrant. If the warrant cannot be located, then he 
should examine the criminal docket. From this the student can get 
the various charges against the client; and he can usually find out 
how each of the state’s witnesses fits into the case. There is also an 
official record of the case which is maintained by the Police Depart- 
ment. This can be found in the Detective Bureau and can be obtained 
by calling at that Department. Upon request, the officer in charge of 
the case will usually discuss it with the student, even though the stu- 
dent is not permitted to examine the file. In dealing with the police, 
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the student should take the position that he is merely trying to find 
out what the facts really are. The student may consult the Police 
Department, where he can obtain data as to previous criminal records © 
of clients and witnesses. The local records of previous crimes com- 
mitted by individuals can be found in the general information office 
of the Police Department. The FBI records are filed with the identi- 
fication bureau. Data from the Police Department may be noted on 
any note paper at the time they are obtained. 


, WRITE-UP 


The procedure outlined in the above two sections will probably 
represent the first step in the investigation. The student’s notes will 
not be detailed or full. It is therefore advisable for him to return to 
the Clinic office promptly and dictate a well-balanced statement of 
his findings at this stage of the case while they are still fresh in his 
mind, 

The information obtained at the first interview and at the sub- 
sequent investigation should be written up on the forms furnished 
when the case is assigned. The first page of this set of forms will be 
filled in by the student. The subsequent forms will be filled in by 
dictating to the secretary. 


INTERVIEWING WITNESSES 


Skill in interviewing witnesses comes only with experience. There 
are a few general propositions that will be set down for a student’s 
guidance. Of course, the approach will vary with the individual to 
be interviewed. Most people are suspicious of anyone investigating 
a criminal case. It follows then that the first task is to gain the confi- 
dence of the prospective witness. 

In most situations it is well to make no reference to a formal court 
appearance of the witness. When that subject is approached and can- 
not be avoided, the student should emphasize his interest in learning 
exactly what happened, minimizing the importance of the court ap- 
pearance. If it becomes necessary to advise the witness that he will 
be subpoenaed, he should be informed of the consequences to the 
defendant if the truth is not divulged in court. The student should 
cultivate the ability to enter any kind of home and immediately to 
seem to become a part of the household, and thus overcome any 
barrier to freedom of conversation on the subject of investigation. 
It is not advisable to take notes in the presence of hostile witnesses, 
unless such a procedure is imperative. 
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Data secured from witnesses should be dictated to a stenographer 
as soon as possible after the interview in order that the details of such 
interview will not have slipped from the student’s mind because of 
the lapse of time. This record should be arranged in a manner that 
makes it readily understandable. 


ETHICAL CONSIDERATIONS 


Neither a defense lawyer, nor anyone for him, should interview 
any person who has been subpoenaed by the state unless the lawyer 
has permission to do so from the Solicitor, or has subpoenaed the 
witness himself. This rule does not apply to police officers who are 
state’s witnesses. This rule should be strictly observed by the Clinic 
student. If the state calls the witness, the defense may impeach him 
on cross-examination. 


EXAMINATION OF LAW 


During the investigation of the facts and after its completion, the 
student must familiarize himself with the law involved in the case. 
He should consider the elements of the offense charged, the punish- 
ment provided, the lesser offenses included in it, the probation law, 
decisions controlling any special circumstances of the case, such as 
character testimony, special defenses, etc. 


CONFERENCES WITH STAFF MEMBER 


Throughout the investigation and preparation of a criminal case, 
the student should consult a staff member frequently in order that 
no desirable disposition of the case be overlooked. This also assures 
a well-prepared case and saves the student in many instances a great 
deal of unnecessary work. 


DETERMINATION OF THE DISPOSITION OF CASE TO BE REQUESTED 


In the “mine run” of criminal cases, the desirability of dispositions 
from the standpoint of the defendant is somewhat as follows: plea of 
not guilty, verdict of not guilty; plea of nolo contendere, verdict of 
not guilty; plea of guilty to a lesser offense and probation; plea of 
guilty to the offense charged and as light a punishment as may be 
allowed by the statute. 

These possibilities should be considered by the student. It will be 
noted that the last three may not be demanded as a matter of legal 
right. As to these, then, considerations other than those found in the 
law books must be resorted to. Here is the place where the value 
of a complete social history of the defendant may be demonstrated. 
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Such data have more appeal to the court than an eloquent speech 
designed only to arouse sympathy for the wrongdoer. 


DUE DATE 


All criminal cases prepared in the Clinic must be completed, and 
written reports must be in the hands of the trial lawyer, not later than 
the Friday preceding the Monday on which the calendar 1s called. 
Observance of this rule enables the trial attorney to check statements 
of witnesses and to see that all subpoenas are properly issued. 


ATTENDANCE AT TRIAL 


It is desirable that students attend the trial of cases in which they 
have worked up the defense for the accused, provided that by so doing 
they will not interfere with their other law school work. 


PROBATION 


Probation may be defined as the suspension of final judgment in 
a case, giving the offender an opportunity to improve his conduct while 
living as a member of the community and subject to conditions which 
may be imposed by the court and under the supervision and friendly 
guidance of a probation officer. 

Probation allows the court to make an investigation of the circum- 
stances of an offense and the character and background of the of- 
fender and to report to the judge before the latter pronounces sentence. 
A study is made of the past record of the conditions. Knowing these 
facts about the offender, the court is in a position to determine what 
action to take in order best to protect the interests of society and work 
a reformation of the accused. 

Where possible, a presentence investigation is made by the proba- 
tion officer for the court which has jurisdiction over the offender. 
After the suspension of sentence upon certain probationary conditions, 
it is the duty of the probation officer to supervise the person and see 
that the conditions of his probation are met. 

Where probation is requested, the request should be made to the 
court having jurisdiction of the offender and not to the probation 
officer. The court will request a presentence investigation, and then 
will hear argument of counsel as to whether or not probation should 
be granted. 

PAROLE 


Parole depends upon preparation within the prisons for the release 
of the prisoner. It also depends upon the preparation in the home 
community for the return of the prisoner. The preparation, recom- 
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mendation, and administration depend upon well-trained and well- 
qualified parole personnel. 

In obtaining a parole, the usual procedure is to investigate the 
background of the prisoner and the circumstances of the crime. After 
such investigation it is usual to get the recommendation of persons 
in the community who know the prospective parolee, his family, and 
the circumstances of the crime, and also the recommendation of those 
persons who would be interested in supervising or assisting him to 
make the proper adjustment upon his return to the community. 
After the information and recommendations set out above are ob- 
tained, they are usually forwarded to the parole commissioner with 
a request for parole. Counsel may appear before the Parole Commis- 
sion, if desired. 


FORMS USED IN WRITING UP CRIMINAL CASES 


The following are examples of the forms used in the write-up of 
criminal cases. Naturally the information to be given in each will 
vary. These should suffice to give an insight as to how they should 
be written up. 

Clinic Case No... ..3900.... 
LEGAL AID CLINIC 


OF 
DUKE UNIVERSITY LAW SCHOOL 
Defendant.... Willie Jones (c).... Address......... The Alley ceive 
Co-defendant...... None. ...4., NOGTESS) 3 Va eehceb eerie veer, rs aN 
@harge.'..... TIA VaR etd Mth. Ratt: Sita RAR Vie x Beis tastiabs elle wk 
Mate received in clinic. :1/15/41.. Source... ..2...°. riendy:). .c0 0s: 


Date arrested. .12/27/40.. Has client been in jail since arrested?. Yes. . 
Warrant No...540.. Who swore out Warrant? . Patrolman Tom Brown. 
Date of Warrant... .12/25/4o0.... No. of Indictment........ BOBS ies 
(same as on calendar) 
Plea entered in Recorder’s Court... .Not guilty.... Did client understand 
the significance of the plea entered?....Yes.... If not, explain.......... 
Disposition of case in Recorder’s Court (probable cause)... .6 months on 
roads.... Was client represented by counsel in Recorder’s Court?..No.. 
Does client know of any source of money whereby he may secure bail or 
pay counsel, or does client have any property for security? ..... None. 20: 
Amount of bail... .$200.00.... Has client ever been represented by clinic 
on a former charge?....No.... 
She Robert Young...... 
Student assigned to case 
Aas work been fully completed? .....).......... VEN 8h aoe NOR DR 
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SOCIAL INVESTIGATION 


PrrsonaL History 


Name...... Willie Jones...... Alias eh. “Bad Boy Jores ri. s\ 7s 
Color.) ..€.... Age..,.22....0) Place of (Birth) eee Durham........ 
Religion... .Baptist.... How long has client been a resident of Durham 
County?...... Al fisijei so. Previous Criminal Record (insert dates) 
Shear & Oct. 1936—Held for investigation—Released June 1937—Larceny of 
chickens—30 days...... Dec. 1938—Public drunkenness—$5.00 and costs 
eaaegtl May 1940—Assault and Battery—jo days....:......:.11sss100s 
Juvenile Recordi. noone: May 1934—Cutting school.............. 
Probation, suspended sentence, or parole outstanding....... INORG Oh chs oe 
Education (grade)....z0th:... Age on leaving school..... 15 years.... 

Why! te tee Had to go to work to help support mother........... 
Mentality....Fair.... Will client make a good witness?...... ee 


Physical Appearance:....Husky.... lbs.....165.... Health...Good... 

Has letter been sent to doctor or hospital for report?...No medical record 
(attach reply) 

Marks pf identifications.) ara eee Scar rt. cheek 


FamiLy History 


Name Address Occupation Age 
Father .....Dea@d: 2 0. cdc oes eh rrr 
Mother..... Minnie Jones........ The Alleya 2 aaa W ashing \si.% .nigies 50 
Separated (why, when and where)’. ..2...)... . 72.20) 
Brothers..4.1' Tom Jones: 0.00. sii a oe 16 
Sistersiar eee Frances: Jones. 003i hes 08 os no th oe ee 12 
Wife (previous. marriage)! .0).'.¢ unas eene Single... '):.daa epee 
Children: (namesiandages))-..0)4-e siya None.'..-.ti532 ae 
State who and to what extent persons are dependent on client. ...For past 
3 years client has contributed $3.50 wk. to his mother’s support........... 


Work History 


Names of Employers Address Tel. Type Dates 
(list last employer first) Work Employed 

8/1/37 
NB tae Ser. Sta..........70 Front St.....N-912...\. Helper.) pe mondate 
Shoeshine Parlor........ 50 Dale Stu. 2am Shoeshine boy. .1934 to 1937 
Have you sent letters to former employers concerning client’s work record 
and integrity of character?....Yes.... Attach replies. 


If client is placed on probation or sentence suspended, can he get work? 
co Mes, Ser. Station, 70\ Front St...o0 is. Bs 
Was client employed when arrested?....Yes.... How long out of work? 
Tretia OV oat, ods, Soaey OS eM Aid from Welfare Dept. now?......No...... 
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previous contact with client?..... Has had no contact..... (attach reply) 
Has client been employed on relief work?....No.... CCC Camp? No 
Comments... .Client has a good work record and his present and former 
employers think he should have a suspended sentence. 


CHARGE 


Insert language used in Warrant or Bill of Indictment....That on Dec. 
25, 19—, with force and arms Willie Jones did unlawfully, maliciously, 
etc... . strike Eddie C. with a pop bottle. 


STATEMENT OF DEFENDANT 


(If space is insufficient, insert sheet; if you think a diagram of scene of 
crime important, insert sheet.) 

Client says that he and Eddie C. had been going with Lucy. That 
he had never liked Eddie C. since they had had a fight in high school. 
That on Christmas Day, 1g—, client’s mother had made some eggnog and 
Willie had drunk about four or five cups between 4:00 and 5:00 P.M. 
That about 5:30 he was feeling good; so he decided he would take a 
Christmas present to his girl Lucy, who lives on the Alley. About 6:00 p.m. 
he arrived at Lucy’s home and gave her the present; and while they were 
sitting on the porch listening to the radio, Eddie C. came up on the 
porch and said, “Come on, Honey, let’s go to the show.” Whereupon 
client said that he had a date to take Lucy to the show. Eddie said, “Well, 
I am going with you,” and took Lucy by the hand. Client said, “Let her 
hand go.” Whereupon Eddie pushed client over a chair. Client said 
Eddie was larger than he (190 lbs.) and that he therefore picked up a pop 
bottle and started at Eddie. Just then a patrol car drove up and client 
ran. Client denies hitting Eddie with the pop bottle. Client said he was 
arrested at Service Station on 12/27/—. 

Patrolman Tom Brown testified in Recorder’s Court that it was quite 
dark when he saw that something was going on on the porch at the Alley. 
He said when he stopped to investigate, client ran, and Eddie accused client 
of an assault and battery with a pop bottle. The warrant was sworn out 
on Eddie’s statement. 
merresting officers... -.Patrolman:Tom Brown... : 20.05 ont os Sooo eee des 
If they testified in Recorder’s Court, did they try to construe some state- 


ment or act of client as an admission?.............. INO NE ed ore 
Witnesses subpoenaed by the State: 
Name Address Did he or she Criminal 
testify in R. Ct.? Record 
mebddie C. (¢)...10°Phe Alley... <....'. W G5 Ge sete. June 1937... 


RE ere et ON ety eee ot a Ag oleate AAU A. & B.w.D. W. 
PE URE et err Ne tae ee ho 5.5 ucla, eke ee with intent to. . 
I BPE tne th tai tanh nce Aaje noes Geieis oe bea als Held kill—2 years.. 
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Other material witnesses not subpoenaed by State: 

a nLacy , The Alley. ..She did not testify in Recorder's Court. Lucy 
says client did not strike Eddie and she further says client was not drunk. 
Have you checked criminal records of all witnesses?........ Yes sence 
Briefly state which of the witnesses testified in Recorder's Court and what 
client says they testified to: Eddie testified client made an unjustified 
attack on him with pop bottle. Denied pushing chent over chair......... 
Do. you know of any hidden reasons why state’s witnesses should have 
malice or hatred toward client?....Yes—Eddie wants to have client sent 





CHARACTER WITNESSES 
Duration of acquaint- 


Name Address Tel, ance and opportunity — 
to observe 
sci SOR Serve es, oR gang Biillside. j,i b. oi. sae Six years.... 
tei CLE) ELMO ile rate Pipl side... si. onto Ten years.... 


Have letters been sent out or statements taken from character witnesses? — 


LEGAL INVESTIGATION 


Set forth section of Consolidated Statutes making offense a crime, and any 
pertinent cases construing statute so as to bring this case out of statute, etc. 
Set forth any particular rules of evidence that may be important concerning 
certain of the State’s evidence. Note points State must prove to make 
out case. 


C.S. 4215—Punishment for assault. If our witnesses are believed, client 
guilty only of a simple assault, which carries a maximum punishment of 
30 days. State must prove that there was a “battery” or actual blow with — 
the pop bottle. An assault and battery is a misdemeanor and carries a 
punishment in the discretion of the court from 30 days to two years. 


State what plea the defendant should enter to charge.....Not guilty.... 
Do you think we should tender a lesser plea to solicitor, and if so what? 
.... Guilty of “simple assault” and ask for suspended sentence. 

In the event client pleads guilty or is found guilty by the jury, what plea 
would you make to the court for mercy?....(z) Assistance to mother (2) 
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CHAPTER V 


CLOSING OUT A CASE AT LAW 


INTRODUCTION 


Nae Legal Aid Clinic classroom work in the second semester is 
concerned with the thinking of the practicing lawyer when he is 
closing out a case. Here we assume the lawyer starts with a plan of 
campaign and is engaged in carrying it to the best possible conclu- 
sion. Consequently the emphasis is not on the goal, but on means and 
obstacles. 

There has been discussion of the various means available to a law- 
yer and a listing of such items as: 


Education 

Conciliation 

Arbitration 

Litigation 

Legislation 

Extralegal means (interprofessional co-operation). 


The relation of education to advice given by a lawyer has been 
noted. Litigation and legislation are considered in other law school 
courses, and there is no reason to duplicate that work here. But the 
subjects of conciliation and arbitration and extralegal means (inter- 
professional co-operation) deserve further study in the second semes- 
ter. Conciliation and arbitration for our purposes are enough alike to 
be treated under a single heading. Thus the work of the second se- 
mester emphasizes nonlitigation procedures. These three exercises— 
conciliation, the use of extralegal means, and the preparation of ma- 
terials for the drafting of legal documents—make up the bulk of the 
classroom work in this part of the course. Attention is centered upon 
concluding the client’s case, solving the client’s problem, bringing the 
controversy to an end. 


EDUCATION 


The process of education or advice needs no extended explanation 
here. The attorney, according to the routines indicated-in the first 
semester, secures the facts, marshals the theories of law, and plans a 
campaign. The campaign is given to the client in a variety of forms 
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ranging from a simple statement to an elaborate opinion of law. 
Since no litigation is contemplated, the matter ends with the pro- 
curement of information, the obtaining of a license, the drafting of a 
document. These tasks are included in the process of client-serving, 
and no particular classroom work is provided to explain them. Since 
many of these same routines arise in connection with the conciliation 
process, they are discussed there. 


Tue CoNcILIATION Process 


Conciliation in the second semester is a development of the process 
already referred to. Training in conciliation practice is included in 
the Legal Aid Clinic course because: 


1. Perhaps go per cent of the work of the attorney in general 
practice is done outside the courtroom. At present there are few 
places except the hard school of experience and the Legal Aid Clinic 
course in which the student can secure training in a technique 
which he will probably be called upon to use every day of his pro- 
fessional life. 

2. The conciliation process is at least as complicated as litiga- 
tion. Some training is necessary if one is to become proficient. 

3. To handle this procedure successfully, one may find it help- 
ful to adopt a preventive viewpoint in contrast to the remedial 
attitude of litigation. The difference is somewhat analogous to 
that between the work of the public health physician who en- 
deavors to destroy the causes of sickness and the surgeon who 
operates after damage has occurred. 

4. From the standpoint of the client, the procedure saves time, 
is less expensive, less public, perhaps less hazardous than litigation. 
Hence, it is popular with a certain type of client who is cool headed 
and forward looking and who relies upon the lawyer. A lawyer 
will do well to cultivate ability in this process so as better to serve 
his clients. 


The student who desires to test himself and the rate at which he 
matures in his ability to handle the conciliation process will do well 
to consider whether he is making any improvement which he can 
recognize in the following respects: 


1. An understanding of the more obvious steps in a conciliation 
proceeding. 
2. Flexibility of mind and self-confidence because of familiarity 
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with two legal tools—conciliation and litigation. One may still be 
used if the other fails. 

3. Satisfaction in the comparative freedom from restraint im- 
posed by rules of procedure and evidence which surround the liti- 
gation process. 

4. Experience in the mental process of the practicing lawyer as 
contrasted with the judicial process. 

5. Experience in the quasi-judicial mental process of the con- 
ciliator rather than that of the advocate. 


THE STAGES IN A CONCILIATION PROCESS 


Preparation for litigation is a formal and exacting process. It in- 
cludes drafting pleadings, assembling a trial brief, and an elaborate 
marshaling of facts and law. If one attempts to summarize the ob- 
jectives, they might be as follows: to frame the issues, to determine 
one’s own position on each issue, to assemble in support of that posi- 
tion all possible material in anticipation of the day in court. 

Preparation for a conciliation meeting is, in some respects, more 
difficult. There are usually no pleadings and no trial brief, and seldom 
any elaborate marshaling of facts and law. Worse still, there are few 
if any verbatim records of conciliation meetings that may be studied 
with a view to ascertaining and improving techniques. 

The nearest records, examples of which are available for study, 
are the stenographer’s transcripts of direct and cross-examination. In 
the Legal Aid Clinic course use is made of these transcripts of testi- 
mony. In a course in evidence such material would be an interesting 
way to introduce the student to problems of law. In the Legal Aid 
Clinic the same material shows something else—whether or not the 
lawyer has “prepared” the witness, within the limits of legal ethics, 
to present to the court the “truth, the whole truth, and nothing but 
the truth.” Since the preparation of the client is comparable whether 
his ordeal is in the form of a court appearance or participation in a 
conciliation meeting, the material has some teaching value. 


Preparation for Conciliation 


The problem of preparation varies somewhat, depending upon 
what persons are to be present at the conciliation meeting itself. 

1. If the lawyer is to go alone and meet either the opposing party 
or his client or both, the preparation may consist of: 


a. A plan of campaign. Depending upon the importance of the 
problem and the time available for preparation, this plan may con- 
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sist of as little as a momentary inspiration, or it may amount to a 
piece of work comparable to a trial brief. It should contain the 
facts marshaled as indicated in the first semester; the theories of 
law, if any, marshaled and evaluated; the issues on which the law- 
yer expects disagreement; the position which the lawyer will take 
on each issue; the position which it is supposed the other party will 
take. Perhaps it is not necessary to go into detail respecting the 
process of determining the issues. They have a way of presenting 
themselves conspicuously. 

b. Instructions from the client. These are most important. The 
attorney is regarded as an agent of his client, but as a special 
and not a general agent. It is good practice for a lawyer to protect 
himself by securing from the client the written authority necessary 
to do what may be anticipated. 

c. Exhibits and other material which may facilitate the task of 
the lawyer in explaining his position and persuading the opponent 
that it is reasonable. 


2. If the lawyer is going to take his client, and perhaps other people, 
with him to the conciliation meeting, he will need, in addition to 
assembling the foregoing material, to give thought to the preparation 
of the client to participate in the ordeal. 

The nature and extent of that participation will depend in some 
measure upon the sort of client one has. If he is an average layman, 
untrained in work of this kind, it may be necessary to go over with 
him in some detail the significance of the meeting. He should un- 
derstand how some ill-considered outburst on his part may delay 
agreement, or even make it impossible. 

Even if the client is experienced, or is a professional man, it is im- 
portant to see that he understands what it is all about before he gets 
into the middle of a controversy. Class exercises should clarify this 
problem. 

3. Where several attorneys gather for a meeting, the problems are 
more complex in that more issues are likely to be involved. At the 
same time they are simpler because a group of lawyers should be able 
to evaluate the respective legal positions of their clients accurately. 
The same sort of preparation is recommended here. 


The Procedure at the Meeting 


The procedure varies somewhat, depending upon the auspices 
under which the meeting is conducted. If the parties or the lawyers 
are there alone without any conciliator, they must develop a method 
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of dealing with the problems and at the same time press toward a 
conclusion. If a third person is present as a conciliator, he usually 
outlines the line of approach. Sometimes the attorney is called upon 
to be the conciliator instead of the advocate. 

1. If the lawyer decides to represent one person as against the 
rest— 


a. He finds out as soon as possible who is to be his “client.” If 
more than one person is to be represented, he sees whether there 
are any conflicting interests or other factors which might raise 
questions of ethics. 

b. When he has determined his own “client,” he makes sure 
that others present who may be on the opposite side are not relying 
upon him to advise them as to law and procedure. 

c. He sees that all the parties present tell all the facts they have 
to tell unless he discovers that another lawyer represents one of 
the parties or that one of the parties should have a lawyer before 
answering. 

d. He reveals enough of his plan of campaign to satisfy his 
client that he knows what he is about, but not enough to handicap 
himself. 

e. He is careful to gather and evaluate all facts from all points 
of view. This is more complex than getting information from a 
single source. 


2. If he decides to act as conciliator rather than advocate— 


a. He makes clear the nature of his position and advises the 
parties to secure counsel if they so desire. 

b. He determines what the amount of his compensation is to 
be, who is to pay it, and under what circumstances it is to be paid. 

c. He arranges for a method of procedure. 

d. He reaches an understanding as to the manner in which his 
decision is to be set forth; for example, there may be a written 
agreement which both parties are to sign. 


3. If no conciliator is present, the opportunity is presented to make 
one’s own rules, to establish one’s own procedure. Courtesy usually 
indicates the extent to which one’s own views may be imposed upon 
the others. 

Similarly, the selection of the objective toward which the confer- 
ence is to develop is a matter for anyone who has the initiative and 
force to persuade or command. Eventually the conferees agree or 
agree to disagree. 
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4. Where a conciliator is present, he tends to make the rules. Those 
rules will vary somewhat, depending upon the formality attending the 
meeting. Examples of this progression are: 


a. The individual conciliator makes his own rules. If the in- 
dividual conciliator is a layman, the rules will be in the field of his 
interests and experience; if he is a lawyer, they will appear to the 
legal mind to be more orderly. 

b. If the conciliator is a lay group—such as a City Council, 
Board of County Commissioners, or a licensing agency—it is likely 
that rudimentary procedural devices will appear. It is important 
that the lawyer find out what these are. There may be forms to 
be filled out, information to be secured. 

c. If the conciliator is a quasi-judicial group—such as a Griev- 
ance Committee of a Bar Association, a board of tax appeals, a 
labor law-enforcement board, a parole commission—rules for pro- 
cedure will be found to be rather well advanced. It is also likely 
that a decision may not be reached at the hearing. Consequently, 
the lawyer should consider whether there is any material which 
ought to be left with the conciliator after the oral discussion, argu- 
ment, or presentation. 

d. If the conciliator is a judge in a pretrial conference, the rules 
resemble closely, if not completely, the rules of court. 


Attempting to Reach an Agreement 


_ The progress of each conciliation meeting is so dependent upon its 
own facts and the personality of the parties involved that it seems 
impracticable to attempt an orderly listing of stages that occur or 
steps to be taken. Rather, there are presented a number of points 
which may be kept in mind. 

1. During one period the lawyer is often endeavoring to persuade 
the parties, not that one side is right and the other wrong, not that 
they have no difference of opinion, nor that they should shake hands, 
but that they and everyone else want to find a solution. The question 
is whether the way to that solution shall be in court or out of court. 
It is easy to marshal arguments in favor of the speed, cheapness, cer- 
tainty, and informality of conciliation as against litigation. 

2. After the parties have consented to try conciliation, another step 
is to find out how insistent each side is on its own pound of flesh. 
Often an aggressive manner conceals an inherent weak spot or two. 
If the lawyer can estimate the nature and extent of these weak spots, 
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he may use them to further a compromise. Adroitness in the use of 
this type of information may be gained by experience. 

3. Still another factor is the ability of at least one of the parties to 
pay. One can hardly expect to conclude a compromise without ex- 
ploring rather extensively the financial condition of those who may 
be called upon to contribute funds to bring about a desired result. 

4. A very important part of the process is a determination of what 
the issues are. The parties are likely to insist upon discussing the 
items upon which they disagree. Often the conciliator makes more 
headway if he can start from a basis of agreement. One way of doing 
this is to keep everyone else quiet and ask each person present in 
turn to discuss the issues as he sees them. Thus the conciliator sees 
the problem through the eyes of one person after another. He is 
then in a better position to formulate, at least in his own mind, the 
points both of agreement and disagreement. 

5. Determining the order in which the various issues are to be 
discussed may very well occupy considerable time and thought. 

6. As each issue comes up for discussion, the lawyer may keep in 
mind such items as these: being sure that his own views are presented 
fully and persuasively, listening understandingly to the opposing 
views, discussing the point of difference with a view to drawing the 
minds together more closely, naming a tentative basis for settlement— 
a figure or a concession or position, more discussion leading, it is 
hoped, to an agreement. 

7. After a time it will be clear that further discussion will be 
unnecessary. Certain points are agreed upon. Others may be of 
such a nature that litigation or some other solution must be sought. 
Then is a good time to marshal and summarize the two groups of 
issues: Those agreed to and those upon which no agreement is reached. 

8. The process of giving form to the agreement should not be 
overlooked. This may vary from a perfunctory handshake to a con- 
sent decree entered upon the court records. In so far as it relates to 
the drafting of legal documents, it will receive further consideration 
herein. 


EXTRALEGAL COMMUNITY RESOURCES WHICH MAY BE 
EMPLOYED BY THE LAWYER 


Many students in the Legal Aid Clinic course, perhaps because of 
their use of casebooks as a method of studying law, appear to think 
that only a single major legal question is involved in each case. Sub- 
ordinate problems naturally would appear, but a single field of law is 
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the orthodox pedagogical point of departure. When the client’s prob- 
lem lies, as it often does, in a dozen or more different fields of law and 
procedure, the mental horizon of the student must be broad, or he will 
miss one or more of them. One of the tasks of the Legal Aid Clinic 
course is to encourage the student to think of the seamless-web aspect 
of the law and not alone of the convenient segments called courses. 

Studying a single course in law school gives the student an idea of 
the resources, or the form of rules of law, available in that field. 
Studying fifteen or twenty such courses, each more or less isolated and 
self-contained, gives a grasp of many more resources. It is one task 
of the Legal Aid Clinic course to help the student to see the resources 
of the field of law as a whole. A second and no less significant re- 
sponsibility is to convince the student that there are community re- 
sources outside the field of law which are available. 

The lawyer should prepare himself, as well as his client, to carry 
out as effectively as possible any plan of campaign agreed upon. 
Earlier in this monograph mention has been made of the need for 
gathering facts, marshaling theories of law, and developing the plan. 
At least one other factor is necessary to the lawyer—a broad and thor- 
ough understanding of the problem. A lawyer cannot hope to be 
omniscient, but the more fully he can inform himself about his client’s 
problem, the better service he will render. 

If everything necessary to the solution of the client’s problem is 
available in the field of law, the lawyer has a comparatively simple 
task. But suppose the solution to the problem, or a part of the solu- 
tion, lies in one or more fields in which other professions are active. 
How is the lawyer to make such extralegal resources available to his 
client? 

Earlier in this monograph reference has been made to the oppor- 
tunity of the lawyer in planning a campaign to look to the resources 
of the law and then to the resources of the community. The same 
problem is present throughout the period when the lawyer is carrying 
out his plan of campaign. Especially is it possible to take a broad 
view of the picture in a conciliation proceeding where one is free from 
the specific limitations of the litigation process. What one seeks for his 
client in conciliation is the best that, not only the law, but the com- 
munity can offer. One is inclined to think of the need for the lawyer 
to possess a constantly expanding mental horizon. 

The reader should note that the occasion calls for no ambitious 
program such as would be required if the law student were to be made 
an expert in other fields. This is not a plan to make a lawyer also 
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a physician, a banker, an accountant, an economist, or a psychologist. 
If he is to be a superior lawyer, he will find that he can profitably 
devote his full time to studying material in his own field. The pres- 
ent program recognizes the importance to the lawyer of understanding 
the point at which the resources in his own field are not adequate to 
give his client maximum benefit. There are some tasks outside the 
field of law which a lawyer can perform as well as anyone else for 
the benefit of the client. There are still other extralegal tasks the 
proper performance of which requires interprofessional co-operation. 
At that point, it is argued, the lawyer should not attempt to assume 
the role of his professional neighbor, but should invite the neighbor 
to a conference at which the client’s problem will be considered from 
all angles. 


Obviously, there are two stages in interprofessional co-operation to 
which the law student should give attention. One of these is some- 
what analogous to the process which doctors describe as diagnosis. 
The other is the technique by which persons trained according to 
different professional disciplines can still work together on a common 
project. Legal diagnosis on an interprofessional scale deserves more 
consideration than can be given to it in the present course. But it is 
still possible for the Clinic student to realize that in a number of 
instances the question should. be raised and dealt with. At present 
the art of working together with nonlawyers is largely a matter of 
individual accomplishment among members of the legal profession. 
One may hope, however, that the practice will become more general. 


In the past the Legal Aid Clinic has conducted exercises of this 
sort in three distinct ways. In their regular cases Clinic students have 
found it necessary to work with physicians, psychiatrists, probation 
officers, and others. It is expected that this type of work will continue. 
The classroom has also afforded opportunity for gaining experience. 
Sometimes a problem is presented in the form of a conciliation con- 
ference—for example, a hearing before a parole board. At other times 
a mock trial has been presented in co-operation with another depart- 
ment of the University, which supplies students to serve as expert 
witnesses. 


Experience suggests that the conciliation conference promises more 
as a means of attaining the present objectives than does the mock 
trial. The latter tends to bring into the picture the whole range of 
courtroom etiquette, practice court work, the law of evidence, and 
other factors. With so much activity it is difficult for the student to 
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fix his attention on the interprofessional co-operation which: should be 
primarily emphasized. 

As an example of the problem which presents this type of expe- 
rience, take the following set of facts used recently in a Legal Aid 
Clinic case. The Engineering Department co-operated. 


An injury is sustained by Smith while in the employment of the Re- 
frigerator Company as maintenance engineer for its ammonia refrigera- 
tion system. On January 15 the insulation on the motor which operated 
the condenser water pump broke down, and a short circuit resulted which 
raised the current so high that the automatic oil switch opened and the 
condenser pump stopped. The arc which was produced inside the switch 
vaporized some of the liquid, and an explosive mixture was formed. As 
soon as the cooling water in the condenser stopped flowing, the pressure 
of the ammonia in the system began to rise. The plaintiff, thinking that 
the safety valve, which had been regularly checked, would take care of 
any excessive pressure, did not shut down the compressor, but tried to 
extinguish the fire. The ammonia pipe burst, throwing liquid ammonia 
into Smith’s face, blinding him for life. The company’s refrigerating plant 
had. been inspected on March 1 of the preceding year. The motor in 
which the short circuit occurred had been purchased three years previously. 
It had not been overhauled since it had been installed. 

Plaintiff contends that his injury was due to the negligence of the de- 
fendant in wiring of the motor in which the short circuit occurred, and 
in failing to have the proper safety devices. 

Defendant contends that plaintiff's injury was due to plaintiff's own 
negligence in not shutting off the compressor before attempting to extin- 
guish the fire. 


Two objectives are obvious. The Legal Aid Clinic wants its par- 
ticipating students to learn how to set about dealing with such a prob- 
lem. Questions of law certainly are involved, but before one can ap- 
proach them, it is necessary to understand the facts. The word “un- 
derstand” as used here means something more than intellectual com- 
prehension. It includes such a mastery of the facts that one may use 
them for the purpose of accomplishing a result desired by the client. 
From the standpoint of the Legal Aid Clinic, it is not important 
whether the case ends as a result of conciliation, litigation, or legisla- 
tion. The student in any event will have been introduced to a dis- 
cipline which he needs to know if he is to serve his client adequately. 

By including in one’s thinking at various times during the concilia- 
tion process ideas of an expanding mental horizon, the lawyer keeps 
his mind flexible, stimulates his resourcefulness, and offers his client 
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a more interesting set of possible solutions for his problem. If this 
sort of approach is attempted before the plans for concluding the con- 
ciliation conference are complete, the result may be more satisfactory 
and more lasting. 


CoNCLUDING A CONCILIATION WITH A DocuMENT 


Legal Aid Clinic instruction in connection with documents does 
not consider the document as an isolated phenomenon. It is a con- 
cluding step in the process of accomplishing a desired result for a 
client, and its value is to be tested in terms of the desired result. 
Classroom exercises to this end are designed to encourage an appre- 
ciation of form and order. They illustrate various other activities 
of the lawyer in which his mental processes are employed to marshal, 
to organize, to make clear, definite, and permanent in tangible con- 
dition something which previously has not reached that stage of 
development. 

The student may recall other examples of exercises in form and 
order. Pleadings are important in the litigation process and are 
taught in other law school courses. Notes for law reviews perform a 
similar service for the one who has an opportunity to engage in a 
task calling for such mental discipline. Letter writing and briefing 
are dealt with in an earlier chapter. 

In considering the use of documents in connection with a client’s 
problems, it is well to remember that some of them relate to past 
matters and others to future or anticipated entanglements, complexi- 
ties, controversies. As far as past matters are concerned, the mental 
process involved makes demands upon memory. When one looks to 
the future, imagination is called for. It is probably easier to draft 
an agreement relating to the past than it is to prepare a document 
which will successfully avoid possible future disagreements. 


PREPARATION FOR DRAFTING A DOCUMENT 


It is an oversimplification to assume that a lawyer takes down a 
form book and instructs his secretary to fill in the blank spaces with 
information supplied by the client. Unless the lawyer is able to do 
more than this, he may be a menace to his clients. 

A better practice calls for a rather elaborate set of preliminary 
activities out of which the document gradually emerges. There is 
no need to repeat here a description of the fact-gathering process dis- 
cussed in an earlier chapter. But a re-emphasis upon the steps of 
marshaling and planning a campaign is necessary. As an example 
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of the first, the careful lawyer will prepare a memorandum of law 
not only on the case but as to the document itself. In this memo- 
randum he should inquire as to (1) the legal significance of various 
possible documents and (2) the legal requirements for sustaining a 
particular document. There are situations in which no document is 
of any real value and others in which any document would tend to 
aggravate instead of compose the differences of the parties. So the 
student may ask himself questions like the following: 

Will any document help to conclude this matter? 

Considerations favoring the use of some document include: the 
desirability of a written record rather than trusting to memory; the 
value of formality as impressing the clients with the significance of 
the act; the possibility of avoiding future disagreements; the desir- 
ability of laying a foundation for future development; the fact that in 
no better way, as a matter of law, can the objective be accomplished. 

The matter of the plan of campaign also requires a preliminary 
survey. The client may call for a particular paper. If the lawyer 
accepts the client’s self-diagnosis of what is needed, the client may 
later blame the lawyer for failing to exercise his discretion and warn 
of dangers not obvious to the layman. 

The mere mention of the name of a particular document should 
bring to the mind of the student (a) the formal parts, (b) the more 
obvious questions of law respecting it. Any legal stationer will supply 
the student with a series of examples of blank forms customarily used 
in the locality if he needs such visual aids. The perusal of a form 
book will also help out. Such a framework is almost indispensable 
to the student in gathering the necessary facts and in marshaling his 
thoughts preparatory to the actual drafting. 

It will pay the student to subject himself to the discipline of 
reading through a form book, or examining the files in the office of 
the Clerk of Court and making notes for inclusion in his permanent 
notebook. When he can bring to mind at will the general appearance 
of customary documents and the obvious legal questions connected 
with them, he will have taken a substantial step forward in his legal 
education. 

The task of filling in the blank spaces in the simpler documents is 
largely mechanical. Names, addresses, dates, descriptions of property 
require accuracy and painstaking detail, but little imagination. The 
student should be sure that the correct information goes into each 
blank. When one comes to the more complicated documents, how- 
ever, there is no blank form to fit the occasion. The lawyer must im- 
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provise. The Legal Aid Clinic instruction proceeds on the theory 
that the particular document is a complicated one for which no blank 
form exists. 

CLASSIFICATION OF DOCUMENTS 


The question of which document to use requires for an answer a 
rather extensive familiarity by the lawyer with the possible types and 
what each one may be expected to accomplish. The lawyer may do 
well to make a list of objectives and classify under each the documents 
pertaining thereto. Some such plan might relate to fields of law or 
courses in law school as follows: 


Documents in the Field of Property 


1. Real Estate 2. Personal Property 
To transfer title To transfer title 
Deeds Bills of sale 
Wills Installment purchase 
contracts 
Deeds of gift 
Wills 
To create interests To create interests 
Mortgages Chattel mortgages 
Trust deeds Licenses 
Leases 
Options 


Or they might be based on an alphabetical listing of their names as 
in a Form Book. Or they might be grouped around a particular type 
of transaction such as: 


Documents Relating to an Incorporation 


. Application for charter 

. Notices required by statute of intention to incorporate 
. Proxies 

Notice of first meeting of incorporators 

Waives of notice 

Subscription to stock 

Minutes of first meeting of incorporators 

. Notice of first meeting of board of directors 

. Stock certificate 

. Contract of employment 


C0 CONIA PWD 


_ 


Such check lists may be helpful in visualizing what has to be done 
to attain a particular goal and in making selection of the best instru- 
ment for the purpose. 
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Probably the most obvious classification of documents for the pur- 
pose of study would be in connection with the courses in law school 
covering fields of substantive law. Real property courses would lead 
the student to deeds, mortgages, leases, and other documents relating 
to title. Corporation courses would suggest applications for charter, 
corporate bond issues. Courses in decedents’ estates would present 
for consideration wills, trust provisions, accounts of executors and 
administrators. Since the Legal Aid Clinic course is not a duplication 
of other courses, there is no particular reason for us to accept this type 
of classification or require the student to review what he has studied 
elsewhere. 

Complexity of contents is another basis for division of material. 
But this raises the further question as to how to determine the stages 
of complexity so as to afford adequate material for educational 
purposes. 

Since in the Legal Aid Clinic the subject of drafting legal docu- 
ments is related to conciliation, it is clear that some progress toward 
classification can be made on the basis of whether one or more persons 
is to sign the document. A will, a deed, an affidavit, a note, a court 
decree—all are examples of a situation in which the process of con- 
ciliation may not play too important a part. A contract, a lease, an 
application for corporate charter are illustrations of documents the 
preparation of which must be preceded by the process of drawing 
together the thinking of two or more persons regarding the specific 
subject matter. But such a classification of material will not be a com- 
plete answer from a teaching standpoint. It is, perhaps, too easy to 
think of the drafting of the document as the major factor in the case. 
There are many situations in which the choice of the document pre- 
sents the really difficult question. 


Consequently, the Legal Aid Clinic approach is on the basis of the 
problem confronting the client or the objective to be sought. With 
this in view, documents tend to fall roughly into one of two not-too- 
well-defined groups—documents whose main concern is with past 
events, and those looking mainly to the future. A further subclassifi- 
cation would be with respect to the number of persons who must 
come to some sort of agreement before they sign the particular docu- 
ment. The following chart indicates the difficulty of making any 
such classification. The reader should not regard it as anything more 
than a point of departure. 
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Documents Documents Documents Looking 
Looking to Looking to to Either the Past 

the Past the Future or the Future 
Accounts (1) Arbitration agreements (2) Contracts (2) 
Affidavits (1) Fee contracts (2) Antenuptial contracts (2) 
Appraisals (1) Bonds (1) Assignments (1) 
Certificates (1) Negotiable instruments (1) Court orders and judgments (2) 
Conveyances (1) Chattel mortgages (1) Pleadings (1) 
Deeds (1) Conditional sales (2) 
Depositions (1) Corporation applications (2) 
Reports (1) Partnership agreements (2) 
Releases (1) Leases (2) 
Bills of Sale (1) Deeds of trust (2) 


Petitions (1) 
Power of attorney (1) 
Wills (1) 


(The figures suggest the number of persons required to sign the document.) 


THE MARSHALING PROCESS 


In the material relating to the work of the first semester, attention 
was given to the general problem of marshaling and planning a cam- 
paign. There is no need to repeat this. But there is occasion to em- 
phasize the value to the lawyer in any matter which may come to him 
of beginning his creative thinking on the subject with a memorandum 
of law. Perhaps there is not a need for a trial brief in every case, but 
a memorandum of law should save time and trouble, no matter how 
tedious it may seem to be to gather together the materials for it. 

Documents are dependent upon the law in a variety of ways. 
Their formal parts as a matter of custom or of law (for example, a 
deed) are quite significant. The consequences which the law gives 
them vary enough to warn the student to think through the whole 
business before advising a particular document. (Contrast, for ex- 
ample, the effect of a deed and a will.) Some of them are subject 
to special limitations. Separation agreements between husband and 
wife, for example, are said in general to be against public policy. But 
under certain circumstances, of which fairness is one, they may be 
approved. 


THE DRAFTING PROCESS 


The actual process of drafting can probably be thought of in terms 
of a series of steps: 


Making the Preliminary Outline 


The student will find that in the beginning, especially in the case 
of the more diffcult documents, it is well to get a rough outline down 
on paper. Where there is a printed form with blank spaces to be 
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filled in, this step is taken by procuring the printed form. But in 


other instances it is necessary to make one’s own form and then fill 
it in. If the student can force himself not to overlook this preliminary 
step, he will find it a useful protection against omission. The outline 
is tentative, thought-provoking, flexible. It suggests an exercise of 
the imagination on a broad plane. Later on, during the working 
out of the details, the mental horizon is narrowed. 


Revision 


After the first outline has been made and roughly filled in, it is 
time to engage in some constructive criticism. Pride of authorship 
is a real obstacle to be overcome. If the student has not developed 
the ability to examine his own work and improve it, he should take 
it up with some other person who will perform the operation for him, 
At this stage the form book will be found helpful, but can hardly 
be relied upon to do the whole task. A document may be a stock 
form or it may be tailored to fit individual needs. The good lawyer 
can and does serve the individual. Examination should be made of 
such fundamentals as style, lucidity, spelling, punctuation, and such 





factors as the accurate use of words to express ideas. The draft should 


be read over several times with different thoughts in mind. On one 


of these occasions it is well to put one’s self in the position of a hostile — 


critic intent upon destroying it. A lawyer inadvertently may make 
admissions in such a document unfavorable to his client. From this 
process of revision emerges a second or a third or a fourth draft, each 
presumably better than the one preceding it. 


The Final Draft 


Eventually the material is shaped up to a point at which the lawyer 


is ready to discuss it with the client. This discussion is one of the 
most important aspects of the entire process. The client should read 
the document over. But more important, it should be explained to 
him. The well-advised lawyer will not content himself with a verbal 
explanation in all cases. Frequently, perhaps nearly always, he will 
prepare and leave with the client a written statement of what he thinks 


the document in question will accomplish for the client. After a con-— 


ference, or series of conferences, with the client, the final polishing of 
the document may take place. 


The Execution 
The law frequently attaches significance to three steps in the exe- 


cution: the signing, the witnessing, and any special formalities, such — 


a aatie 
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as acknowledgment for local use, acknowledgment for use in court, 
and acknowledgment for use in a foreign jurisdiction. The student 
will do well to examine the law relating to execution of wills, deeds, 
agreements by husband and wife, corporations, and others for special 
requirements. ’ 


After Execution 


Execution does not necessarily halt the process. Some documents 
must be recorded. The student should examine the law relating to 
the recording of documents in his own state. 


CHAPTER VI 


THE GRADING SYSTEM AND 
EXAMINATIONS 


Tue Grabinc SYSTEM 


STUDENT CHARACTERISTICS WHICH FORM A FOUNDATION 
FOR THE CLINIC GRADING SYSTEM 


Bees Legal Aid Clinic instruction differs from that in other 
courses in law school, it is important that the student be thor- 
oughly informed as to the matters regarding which he will be graded. 
In a sense, the Clinic course is an aptitude test for law practice. The 
staff views the student from two standpoints: first, from the stand- 
point of the head of a large law office—if the student were a young 
lawyer trying out for a permanent place on the staff, would he be 
acceptable? Second, from the standpoint of the client—would the 


client bring a second case to the student after watching him handle 
the first? 


Grading at the Conclusion of Each Case 


At the conclusion of each case, the staff member or members who 
have been in contact with the student grade him on the following 
characteristics: adaptability, dependability, attention to detail, ability 
to organize material. The docket card and the notes kept by the 
staff members during the progress of the case furnish the basis for 
this grade. All these terms are used against a general background 
and in a special sense. The background is the process of transition 
from thinking in a classroom to thinking in a law office. 

Adaptability is a term used to describe the speed and completeness 
with which the student makes the transition from classroom to law 
ofice. The student who was an observer becomes a participant. He 
was able to organize and budget his time according to law school 
courses which occurred at stated hours during the week. Now he 
must fit into a more or less complicated system in which serving the 
client is a major objective. 

Dependability is a term used to describe the maturity shown by 
the student in making decisions. To begin with, the instructor de- 
cides; but by the end of the course the student should be able to de- 
termine the simpler matters for himself and know when to refer a 
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problem to a staff member. If the student does not win the confidence 
of the staff as to his ability to provide his clients with this sort of 
professional leadership, the subject is one of concern. 

Attention to detail is ability to endure the day-to-day detail of law 
practice cheerfully, consistently, competently. Nobody likes this drudg- 
ery, but the good lawyer, realizing its inevitability, forces himself to 
make the best of it, pays meticulous attention to what at the moment 
may appear minute details, and at the conclusion of the case leaves no 
loose threads hanging. The student who attempts to evade or is an- 
noyed by law-office routine and who shirks a patient attention to detail 
may not be suited for the bar. 

Ability to organize material is a phrase descriptive of a mental 
process of dealing with the facts of the case as they come in and ar- 
ranging them so that the legal mind may go to work on them. The 
classroom student obtains his facts—already well organized—from the 
published opinion of the appellate court or from the instructor in the 
form of a hypothetical case. This material is the result of a long 
process which began perhaps when the client first walked into the 
lawyer’s office and continued until the case was finally disposed of by 
an appellate court. The Legal Aid Clinic student meets the case at 
the beginning and must learn how to bring order out of chaos. While 
there is no rigid formula for proceeding that is equally effective in 
every case or for every person, each student will speed up his work 
and avoid the more obvious errors by working out a routine for him- 
self which is designed to enable him to deal with the unexpected. 
Perhaps this might be described as the ability to get started on a case. 
It will be seen that this group of characteristics relates to the transition 
of the law student from classroom to law office. 


Grading at the End of Each Month 


At the end of each month we are interested in the progress the 
student makes in dealing with people. The transition is from ob- 
serving more or less abstract legal concepts—a very important task— 
to participation in cases in which other human beings are involved. 
We have adopted three phrases to describe our concern with this 
problem: ability to work with people, ability to deal with people, 
ability to profit by criticism. 

Ability to work with people relates to the contacts between the 
student and other members of the staff. In a law office an approxi- 
mation to frictionless routine is essential to efficiency. The member 
of the firm who is a square peg in a round hole causes all kinds of 
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delays, and delays cost money. The ability to work pleasantly with 
people, whether one likes them or not, is an important characteristic. 
The records and impressions of the members of the staff constitute 
the basis for this grading. More specifically, we may mention such 
items as promptness, courtesy, a businesslike office manner, systematic 
handling of work, energy in accomplishing tasks, ability to save time: 
in doing pieces of work. 

Ability to deal with people is a different aspect of the same gen- 
eral problem. The student who is discourteous to clients, hostile to 
opposing lawyers, or irritable in his contacts with witnesses causes 
unnecessary trouble in the handling of cases and often wins for him- 
self an unfavorable reputation. The ability of the student to deal 
with the client in the first interview is a significant test of his powers 
in this direction. More specifically, one may mention ability to sense 
what is going on in the mind of the other person and adapt one’s 
self and one’s plan of campaign to it; ability to persuade others as dis- 
tinguished from intimidation by threats or breaking down their re- 
sistance by formal logic; ability to deal with one’s own client or wit- 
nesses so as to put them at their ease, to gain their confidence, to sell 
one’s self to them, to anticipate and prevent emotional outbursts or 
other disagreeable manifestations; ability to deal with opposing parties, 
lawyers, and witnesses in a dignified and ethical, but, at the same time, 
effective manner. 

Ability to benefit by criticism is a part of a lawyer’s stock in trade. 
From the beginning to the end of his professional career the pitiless 
light of public criticism is thrown upon him, and if he cannot accept 
it in a cheerful spirit and profit by it, his efficiency is lowered. Clients 
criticize, fellow lawyers criticize, the court criticizes; and the lawyer 
who permits his personal feelings to get out of control under such 
circumstances will tread a rough road. Undoubtedly human beings 
are sensitive, temperamental, high strung, nervous, impatient of re- 
straint. Undoubtedly, it is distressing to a student to have a member 
of the staff comment unfavorably upon a piece of work that has taken 
much time and effort. The ability to accept such criticism in an im- 
personal way is worth working for. Even more important is the 
ability to profit by it. The grading system considers such matters as 
how many times a man must be told what to do in a particular situa- 
tion, how many times he makes the same mistake, and whether he is 
cheerful in carrying out the tasks assigned to him. 

The staff as a whole meets at the end of the month to consider the 
work of each member of the Clinic class. Each member discusses the 
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ases and other projects he has worked on with each student with 
espect to the various characteristics on which the students are graded. 
By this process the staff, as a group, is able to obtain a more complete 
yicture of the quality of work each student is doing and is able to 
jetermine in what phases of the Clinic instruction a particular student 
hould be given additional training. 

These monthly discussions sometimes result in sending a letter to 
| student just before Christmas holidays advising him that during the 
emainder of the year he should devote more attention to certain 
ghases of the Clinic work. The receipt of this letter is no indication 
hat the student will fail the course. The real purpose is to point out 
n ample time what, in the opinion of the staff, are the student’s weak 
points so that he may improve his work along those lines during the 
emainder of the year. 


Grading at the End of the Semester 


At the end of each semester the members of the staff grade each 
tudent on a series of characteristics in which the underlying idea is 
ot relationship of this student to law office or persons, but his broader 
bilities as a statesman, as a social engineer, as a resourceful practi- 
ioner. It is a matter of his ability to make far-reaching decisions. The 
dea that every decision must be correct forever and ever is a serious 
nental handicap. It is helpful to be able to do the right thing most 
f the time, but it is even more useful to be able to rally after a mis- 
ake and embark upon a procedure which will bring victory or at 
east partial victory from defeat. The choice lies somewhere between 
.eadlong recklessness and paralyzed indecision in working out a prac- 
ical course of conduct. 

The characteristics are: 


1. Ability to plan and carry out a legal campaign. 
2. Extent and quality of judgment as a lawyer. 
3. Sensitiveness to ethical considerations. 

4. Ability to meet the unexpected. 

5. Creative ability. 


The theory of the technique of planning and carrying out a legal 
ampaign is taught during the first semester in the classroom. To 
ecure a good grade for this characteristic the student must demon- 
trate effectiveness both in the classroom exercises and in handling his 
Clinic cases. The mental process we are trying to develop calls for 
ense of legal direction, legal imagination and resourcefulness, initia- 
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tive, and persistence. Some of this may be instinctive; much can be 
acquired. 

Legal judgment involves a nice discrimination in the selection of 
tools and a quasi-judicial discretion in their use. It is easy for the 
iaw student to become emotional when he should maintain an objec- 
tive and professionally impersonal view of the situation When one 
finds out that a client has misrepresented facts, when new facts come 
up unexpectedly; when the evaluation of the next step in the case 
calls for delicate decisions—steadiness under fire is a desirable quality. 
It requires self-control not to rush into an obvious solution before one — 
has taken time to consider other possible solutions and select the most 
promising. Poise helps to win public approval. 

Occasionally a situation arises in which the student demonstrates 
his inability to observe the presence of an ethical problem involved in 
a legal case. Even though the illustrations are infrequent, it seems 
desirable to retain the heading to remind everyone that ethical con- 
siderations are important in law practice. 

Ability to meet the unexpected involves the possession of a me- 
thodical routine for dealing with matters as they arise. This routine 
must be neither too rigid nor too flexible. The lawyer who is without 
resourcefulness and who is easily baffled will scarcely inspire confi- 
dence in his clients or secure the respect of his fellows. 

Creative ability is contrasted with analytical power. One of the 
most useful results of the “case method” lies in strengthening the stu- 
dent’s analytical power. Similarly in Legal Aid Clinic work the 
emphasis is on building toward a definite goal which will be of value 
to the client and yet be within the limitations established by profes- 
sional ethics. 


Grading on Classroom Work during the First Semester 


In addition to the foregoing devices for evaluating students in 
connection with real cases and clients it has been found desirable to 
develop a grading system for the classroom work. The word “class- 
room” is not entirely accurate. “Laboratory” might be more appro- 
priate. At all events, the students participate in exercises described 
earlier in which there are no actual clients, but which are designed 
to develop thinking processes desirable in the able practicing lawyer. 
Each student is graded on the manner in which he demonstrates 
ability to handle himself in these exercises. Grades are given the stu- 
dent as follows: 
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1. In letter-writing—on his ability to marshal his thoughts, to ex- 
press himself, to see the letter as a part of a campaign at law. 

2. In interviewing—on his ability to put the client at ease, to elicit 
facts, to evaluate and marshal facts, to see danger signals, to plan a 
campaign. 

3. In briefing—on his ability to see the legal problems involved, to 
use the library to obtain authorities, to write a brief. 

4. In interprofessional conferences—on his ability to handle the 
case. 

5. In drafting documents—on his ability to secure and record facts, 
to draft an outline, to list legal or other problems which must be 
solved, and to draw the final document. 

The final process—these numerical grades for each student are 
collected and preserved through the year. At the end they form the 
basis for a discussion by the entire staff of the Clinic. From this dis- 
cussion the student’s final grade is determined. These grades are pre- 
served. During the years they are repeatedly referred to when a pro- 
spective employer of one of the graduates desires realistic information 
as to the former student’s ability to practice law, as distinguished ffom 
his ability to pass examinations. 


Grading on the Examinations 


At midyear and again at the end of the year, examinations described 
-in more detail on pp. 166 ff. test the student’s developing abilities in 
connection with an unexpected problem. He is graded on his ability 
(1) to gather and evaluate facts, (2) to determine the questions of 
law and clarify the issues in a story as told by several lay witnesses, 
(3) to detect and avoid involvement in unethical situations, (4) to 
decide what to do for the client and how to do it. 


EXAMINATIONS 


Legal Aid Clinic examinations are, naturally, based upon the work 
of the course; but instead of being designed to test memory or analysis 
in a specific field of law, they are directed toward ability to cope with 
a problem as a practicing attorney would be expected to do. 

The first-semester examination deals primarily with fact-gathering; 
the final examination, with the completed process. It is assumed that 
the student’s familiarity with client-serving will develop gradually. 
At one stage he will comprehend what he has read. At another he 
will understand what he has seen demonstrated before his eyes. At 
still another he will feel confidence in being able to perform the act 
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under supervision. Finally, he can do it himself alone and unaided. 
But this process takes time. Some students come through more quickly 
than others. No one should be hurried. 

Again it may be stated that the two points of departure for the 
examiner are: (1) What would a client say if his problem were the 
one under consideration? (2) What would an employer of young 
lawyers say regarding the manner in which an assignment has been 
carried out? 

THE MIDYEAR EXAMINATION 


The midyear examination is designed to test the progress made by 
the student in carrying out the techniques taught during the first 
semester. The examination is in three parts: 

1. The students appear individually for thirty minutes in the Di- 
rector’s office for an oral examination on the art of interviewing a 
client. The instructor impersonates the client, and the student as- 
sumes the role of interviewing lawyer. The student asks questions to 
ascertain the facts and issues. The instructor gives him fair answers, 
but does not volunteer information. The case selected is hypothetical. 

2. Even if all the information in the hands of the instructor is 
acquired by the student in his questioning, additional data are still 
needed. The student is required to go to the courthouse to see whether 
he can find other essential items. They may be in the office of the 
Clerk of Court or the Register of Deeds or elsewhere, but they do 
exist; obtaining them and evaluating their significance in the case are 
important steps. The student is given two and a half hours for this 
task. Of this time, thirty minutes is allotted for travel to and from 
the courthouse. 

3. The final step is for the student to dictate a letter to one of the 
Clinic stenographers addressed to the Director as though he were a 
real client. In this letter should be set forth the conclusions the stu- 
dent reaches in the general form of an opinion to a client. The student 
is graded on his ability (1) to conduct an interview, (2) to use the 
courthouse as a source of facts, (3) to formulate issues, and (4) to 
give advice by the dictation of a letter. All these disciplines have been 
taught during the first semester; and although the student still needs 
more time for the habits to mature in his thinking, the examination 
serves as a means of evaluating his progress. 


Set of Facts Used in a Recent Midyear Examination 





My name is J. B. I live in Township, Durham County, North 
Carolina. I am white, fifty-one years old. I own a 19— Olds four-door 


ae 
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sedan. On December 1, I left the Law School about 12:30 to drive home 
for lunch. I had to pick up some groceries at the A&P store on Chapel 
Hill Street; so I drove down University Drive to Chapel Hill Street, going 
about thirty miles per hour. As I approached the intersection of University 
Drive and Chapel Hill Street, I glanced in the windshield mirror and saw 
a brown and white Ford sport coupé. It was coming toward me very 
fast, but I saw a Duke sticker on the front windshield. 

I had seen this same car several times before, driving around the cam- 
pus and parked on the campus; and I believe it is owned by a Duke stu- 
dent or employee. 

As I came to the intersection, I slowed down to fifteen miles per hour. 
I noticed another car coming toward me from my left out of Gattis Street. 
It was a Chevrolet coupé, an old model. The driver was leaning out of 
the left side of his car waving at a man standing at the gas station on the 
northeast corner of Gattis Street and Chapel Hill Road. I swerved to the 
right to avoid him, but he kept on coming at about thirty miles an hour 
and struck my car at the front left wheel and turned me over. There 
was a second crash and the car behind me hit me on the rear fender and 
knocked me completely over. As I went over, I heard another crash and 
a good deal of screaming. I was considerably cut up when my head struck 
the dashboard, and I was only partially conscious when they pulled me 
out of the car and took me to the Duke Hospital, where I remained until 
yesterday. 

Is it worth while for me to sue anybody? 


To answer the question it would be necessary for the student to 
indicate how he would find out about the identity of the various pos- 
sible defendants and to demonstrate that he knew how to find out 
whether or not a particular defendant was judgment proof. 


FINAL EXAMINATION 


The Clinic final examination, like every other part of the Clinic 
course, is designed to test certain characteristics of the student: (1) 
ability to sense the need for additional facts, (2) abilities in the field 
of legal “diagnosis,” (3) ability to detect and avoid unethical steps, 
(4) ability to plan a campaign. The examination is oral, one hour 
being given to each student. Perhaps the best way of explaining the 
examination is to give a typical question and discuss the answers 
which might have been given. In a recent examination the student 
was instructed as follows: 


There are four parts to the examination, each one of which is to be 
covered as thoroughly as time permits. (1) What are the facts in the 
case? (2) What points of law are there in the case? [The student was 
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not expected to discuss the point of law, but merely to indicate what points 
of law were involved.] (3) What questions of ethics, if any, are involved? 
[Here again the student was not expected to discuss the questions of ethics, 
but merely to indicate whether he knew of their presence.] (4) What plan 
of campaign is to be adopted? 


The student was also informed that the examination question was 
intentionally made so long that he could not expect to solve it in the 
time available. The staff was not interested in a single solution agreed 
to be correct, but rather in the method employed by the student in 
approaching an unexpected problem which he could not complete in 
the time given him. The element of working under pressure was an 
intentional hazard. He was told to ask for such facts as he thought 
would be necessary if he were in actual practice. Here the instructor 
appeared not as a client but as the source of facts. Facts were contained 
on sheets of paper in the instructor’s desk. When the student asked 
for a sheet of paper, it was given to him, and he then read the facts 
appearing on it. But unless he asked for a particular sheet, he did not 
get it. The problem for him was to decide what sheets to ask for 
and to satisfy himself that he had asked for all. 


Part I 


Examination Material 
List oF SHEETs CONTAINING Facts REGARDING THE CasE 


Introduction 

Statement of John Doe 

John Doe’s second statement 

Preliminary statement of Jim Jones 

Next statement of Jim Jones 

Statement of Tom Brown 

Statement of J. Earle Blott 

Statement of Dr. Cutter 

Second statement of Dr. Cutter 

Release and check 

Criminal record 

Statement of mill foreman 

Deed Roe to Simon LeGree 

Hospital record of Doe 

Statement from Roe 

Statement from Roe’s attorney 

Copy of report given to Mr. Green (Mr. Green’s statement) 
(If additional information is requested, the instructor supplies it.) 


4 
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INTRODUCTION 


[This sheet is handed to the student when he first comes into the ex- 
amination room. From this point he is on his own.] 

The superintendent of City Hospital calls you and states that John 
Doe, a patient in the hospital, wants to see you on business. You go to 
the hospital, where you are ushered to Doe’s room. You find him in bed, 
his head bandaged and his left arm and shoulder in a cast. You are told 
by the nurse not to stay over fifteen minutes. 


The order of the accompanying sheets in unimportant. 


STATEMENT OF JoHN DoE 


[This and the following sheets are handed to the student only if he 
asks for the information contained in them. | 

Talking rather incoherently, Doe tells you that he lives at 22 Southside 
Avenue and that he is married and has three children. On April 15 he 
was working as a machinist for the Acme Hosiery Company, where he 
had worked for a number of years. On that day he was up on a ladder 
in the spinning room replacing a shaft when a man named Roe kicked 
the ladder from under him, and he fell, striking his head on a piece of 
machinery. He remembers very little else. He wants you to take his 
case and look after the matter for him. 

The nurse interrupts to say that your time is up. 


It is obvious that the student must ask for the information on this 
sheet. But it requires ability to think in an orderly manner before 
the additional information is available. For example, it is reasonable 
for the lawyer to anticipate that other workmen were present at the 
time of the affair. Those workmen probably are still employed in the 
mill. A visit to the mill may result in turning up a number of wit- 
nesses. The following statement comes from a member of such a 
group. 

STATEMENT OF Tom Brown 

I was working in the spinning room of Acme Hosiery Mills on the day 
John Doe was injured. He was replacing a broken shaft on the machine 
next to the machine I operate and was working on a ladder about eight 
feet above the floor. Richard Roe came up to the ladder and told Doe 
that he wanted the piece of broken shaft that was being replaced. Doe 
told him that Mr. Smith, the superintendent, had given the shaft to him. 
Roe told Doe that he intended to have the broken shaft and would take 
it if necessary. They argued for a few minutes and Roe went off. In 
about five minutes he returned and took hold of the ladder and told Doe 
to come down and they would settle the matter. Doe started down the 
ladder with the wrench with which he had been working in his hand, 
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and Roe kicked the ladder from under him. Doe struck his head on a 
piece of machinery and was knocked unconscious. He was then carried 
to the hospital. 

Roe is a very large man, much larger than Doe, and ever since he has 
been in the mill he has been a source of trouble. He curses and abuses the 
other employees. 

Don’t get me mixed up in this, for Roe is a big shot and I do not want 
to appear in court against him. 


This last statement raises the further problem of proof by a re- 
luctant witness. 


STATEMENT OF Mr. GREEN, SUPERINTENDENT 


Our foreman submitted a report to me of the Doe-Roe incident the 
day that it happened. However, it has always been our policy to treat 
such reports as confidential, and therefore I am not at liberty to disclose 
its contents. 


It is reasonable for the lawyer to assume that such a report may 
have been made. He is within his rights in asking for it. The student 
may consider whether the information contained in the report is likely 
to be important enough for him to spend time trying to figure out 
how to secure it. 


STATEMENT OF JIM JONES 


I know all about the argument between John Doe and Richard Roe. I 
don’t like this fellow Roe, but I don’t want to talk to you about it. You 
might have me up in court as a witness. Roe is an important person and 


a big man physically, and I am afraid he would harm me if I testified 


against him. 


Obviously this man knows more. The student’s problem is how 
to persuade him to talk. If the student can decide upon a reasonable 
way to avoid this obstacle, he may be given the next sheet. 


STATEMENT No. 2 oF Jim JoNEs 


I have been employed in the spinning room of Acme Hosiery Mills for 
five years. I recall the day John Doe was injured. I was not working at 


that time because the machine I operate was out of order. Doe was re- 


placing a shaft, and I was standing around waiting for him to finish the 
job. He was up on a ladder, and I was talking with him when Richard 
Roe came up. Roe had been working there for about two or three months. 


He is a big bully. He was fired from his job at two other mills for fighting” 


with employees. He almost killed one fellow. He has been up in police 
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court several times for fighting. I don’t believe he liked Mr. Doe. I 
heard him tell the foreman last week that Doe had been there too long 
and that he [ Roe] would have his [Doe’s] job in another week if he had 
to run him off the job. The foreman knew this man’s reputation, and 
so did the superintendent. 

When Roe came up, he told Doe he wanted the piece of broken shaft. 
Doe told him the foreman had already given it to him. Roe told Doe he 
would have the shaft or beat hell out of him. Roe went away and in 
about five minutes came back and started arguing again. He told Doe to 
come down off the ladder and settle the matter. All the time he had his 
hand on the ladder. Doe started down the ladder and Roe kicked it out 
from under him and Doe fell, striking his head on one of the machines. 
I immediately called the foreman, and he called an abulance. 


STATEMENT OF RicHArD RoE 


Doe and | did have an argument about the broken shaft, but I did 
not intend to harm him in any way. When I saw him coming down 


the ladder with that heavy wrench, I started to run and accidentally hit 
the ladder. 


STATEMENT OF Mr. SMITH 


I am foreman in the spinning room at Acme Hosiery Mills and have 
held that position for ten years. John Doe was employed there as ma- 
chinist, and on April 15 of this year I instructed him to replace a broken 
shaft in one of the machines. I believe the machine was operated by Tom 
Brown. I was not present in the room when Doe was injured, but im- 
mediately upon learning he had been injured, I went to the spinning room 
and found him on the floor in an unconscious condition. I called an 
ambulance and sent him to City Hospital. 

I made an investigation of the affair and submitted a report to Mr. 
Green, superintendent of the plant. The information contained in the 
report was secured from Tom Brown, Jim Jones, and Richard Roe, who, 
so far as I have been able to ascertain, were the only ones who saw the fall. 


STATEMENT OF Dr. CUTTER 


John Doe was admitted to City Hospital at 11:00 a.m., April 15, 1941. 
The ambulance driver who brought him stated that he had been injured 
in a fall in Acme Hosiery Mills. He was suffering from severe concussion 
and broken left shoulder. An operation was performed on his head. His 
shoulder was set and placed in cast. Since the operation the patient suf- 
fers lapses of consciousness. The patient is responding to treatment and 
unless complications develop should be able to leave the hospital in two to 
three weeks. He probably will be unable to work again for six months. 
I cannot give definite opinion as to extent and probable consequences of 
head injury for at least another month. 
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City Hosprrat 
Name:: 7... Doe, Mr. John... cs aa es ee 
Location?) «072. SUPQENY nats cranny aiein maim Date: May 1, 194—....... 














Temper- Respi- |Medicine and} Nourish- 

Hours | ature Pulse | ration | Stimulant ment Remarks 

8 a.m. 395 104 22 Very stuporous 

8:15 100 22 Involuntary 

8:45 s. soft diet | Taken poorly 

milk 100 c.c.| a.m. care with 
alcohol 

0. juice Back rubbed 

100 c.c. 

9 a.m Vomited approx. 
100 c.c. of fluid 
orange colored 

9:30 water Position changed 

100 c.c. 
10 a.m. sod. luminal Irrational. Very 
96 mgm. restless. For rest- 
lessness as 
ordered 
10:30 Oo. juice Groanin 
100 c.c. constantly 
10:45 Pulse weak and 
thready. Cheyne- 
Stokes respiration 
10:55 Mr. Blott visited 


STATEMENT OF Ror’s ATTORNEY 
Roe was not at fault in the altercation. He merely acted in self-defense, 
and I have advised him that his conduct was entirely justified under the 
circumstances. 
CrIMINAL History 


Roe, Richard Hostery Mill Worker 
Crescent Avenue, Durham, N. C. Sex: M Color: W Age: go 
DATE OFFENSE DISPOSITION 


10/22/37 Assault & Battery Guilty—f$25 fine & costs 


4/12/38 A ffray Pleads guilty—$10 fine and costs 
7/6/39 Affray B10 fine and costs 
9/15/40 Assault & Battery 6 mos. suspended on payment of 


hospital & doctor's bills of Jim 
Black 
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STATEMENT No. 2 oF JoHN DoE 


I had been working for Acme Hosiery Company as a machinist for 
fifteen years. At the time I was injured I was making $150 per month. 
I did not know Richard Roe until he came to work at the mill about two 
or three months ago and had never had any words with him until the 
day I was injured. I was replacing a broken shaft and was talking with 
Jim Jones when Roe came up and told me he wanted the broken shaft as 
soon as I removed it. I told him the foreman had given it to me, and he 
said he would have it if he had to beat hell out of me. Roe was a big man, 
and I did not want any trouble with him; so I stopped talking with him. 
I was using a heavy wrench and was about eight feet from the floor. In 
a few minutes he came back and took hold of the ladder and told me to 
come down and settle the matter. I was afraid he would pull the ladder 
from under me; so I started down, still holding the wrench. When I had 
descended one or two steps, he jerked the ladder and I fell, and that is 
the last I remember until I woke up in the hospital two or three days later. 
I want to place the entire matter in your hands. 

Yesterday some man came in here and talked to me about the case 
and asked me what my hospital bill was going to be. I said the doctor had 
told me about $250. He said he represented the Acme Hosiery Mill and 
they always wanted to do right by their employees and wanted to pay the 
bill. He gave me a paper to sign, and I signed it. He also said they would 
give me my job back when I was able to work. 


STATEMENT No. 2 oF Dr. CUTTER 


John Doe is responding as well as could be expected. He had a 
very severe head injury, and it will be some time before the permanency of 
his injuries will be known. He will probably suffer dizzy spells for the 
remainder of his life. He should not attempt any work which might re- 
quire overexertion. He probably will have some arthritis in his shoulder re- 
sulting from the break. 

This is about as definite a statement as I can make. 


STATEMENT OF J. EarLte Biotr, ATTORNEY 


I did not know you represented Mr. Doe. He said nothing about it. 
I simply went out to the hospital at the request of the Acme Company 
and made a settlement with him and he signed a release. 

So far as I am concerned the matter is closed. 


RELEASE 





Know all men by these presents, that I, John Doe of County, 
State of North Carolina, in consideration of two hundred and fifty dollars 
($250.00) to me in hand paid by J. Earle Blott, Agent, receipt of which is 
hereby acknowledged, have released, acquitted, and discharged and do by 
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nature growing out of any and all accidents or matters especially in rela- 
tion to injuries sustained in fall from ladder while in employ of said Acme 
Hosiery Company on April 15, 1941. 

In witness whereof I have set my hand and seal this rst day of May, 
1941. 


Witnesses: 


DEED 
STATE OF NORTH CAROLINA 
Be tant Seer i es COUNTY 
THIs DEED, made and entered into this, the 1st day of May, 194—, by 
and between Richard Roe, party of the first part and Simon LeGree, party 
of the second part, 


WITNESSETH: 

That for and in consideration of the sum of ten dollars and other con- 
sideration to him in hand paid, the receipt of which is hereby fully ac- 
knowledged, said party of the first part has given, granted, bargained and 
sold and does by these presents, give, grant, bargain, sell and convey unto 
him the said party of the second part and his heirs and assigns, the fol- 
lowing tracts or parcels of land, lying and being in ........ Township, 
in said County and State, bounded and described as follows, to wit: 


First Tract 

Beginning at a persimmon tree by the side of ........ Road, John 
Hill Greene’s corner and running thence N. 60 E.20% chains to a stake; 
thence S.10 W.40 chains to the Old Oak tree at the foot of Possum 
Hollow; thence S.30 W.5 chains to a stake; thence $.78 W.600 chains 
to the beginning—containing 250 acres more or less. 


Second Tract 


Lying and being in ........ Township, )oaeecee County, N. C., 
bounded and described as follows: Being all of that house and lot lo- 
cated at 54 Sunset Avenue in the City of ........ , North Carolina. 


said premises in fee, and has good right to convey the same in fee simple; 
him said party of the second part and his heirs and assigns in fee simple. 


that the saree are free and clear of all encumbrances. and that he will 
all privileges and appurtenances thereon and thereto belonging, unto 
And said Richard Roe for himself and his heirs covenants to and with 
said party of the second part and his heirs and assigns that he is seized ot 
To HAVE AND TO HOLD said tracts or parcels of land, together with 
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forever warrant and defend the said title to the same against the claims 
of all persons whomsoever. 
IN TESTIMONY WHEREOF, the said party of the first part has set his hand 
and seal the day and year first above written. 
(signed) RicHarp Ros (Seal) 


NORTH CAROLINA 


The execution of the foregoing deed was this day acknowledged be- 
fore me by Richard Roe, the grantor for the purpose therein expressed. 
Let the same, with this certificate, be registered. 

Witness my hand and seal, this 2nd day of May, 194... 

(signed) J. Roperr West 
Clerk of Superior Court 


CHECK 
THE FIRST BANK 
$250.00 Durham, N. C., May 1, 1941 
Pay to the order of...... a Nigam Cieerrmen ts 80 ON Lola Rah Teer ode Lo” eae 
iwovignaned and, Fifty and NofT00. f. 0 ois sci nye dens oops. Dollars 


Full settlement all claims vs. Acme Hosiery Company.................. 
value received and charge same account of 


SOUTHERN MUTUAL LIABILITY CO. 
To: Tuirp NationaL Bank 
New York, N. Y. eee and Blott, Attorneys 


By J. Earle Blott 
Part Il 


Examination. Material 


The following is one way of analyzing the legal problems involved 
in the case. The staff is not concerned with whether the student fol- 
lows this system or some other. It is interested in whether the ap- 
proach is systematic or haphazard. 

1. Since Doe has been injured, obviously a preliminary legal ques- 
tion has to do with reimbursement. If we ask from whom the re- 
imbursement should be sought, there are three possible answers: (a) 
Roe alone, (b) the Acme Company alone, (c) both together. Since 
most of the considerations that are involved in the suits against the 
parties individually would also be involved in a suit against them 
jointly, the third alternative is temporarily set aside. 

2. If reimbursement is sought from Roe, several procedural ques- 
tions are presented, for example: Is it legally possible to get judgment 
against Roe? Is it practicable? Is it wise? Are there any ethical 
obstacles ? 

3. If reimbursement is sought from the Acme Company, a similar 
set of questions is presented. 


\ 
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4. If we are considering whether it is legally possible to get a 
judgment against Roe, it is desirable to list the legal processes by 
which this might conceivably be accomplished. To this end we 
should examine the field of criminal procedure and the field of civil 
procedure. 

5. If we are considering the question as to whether it is legally 
possible to get a judgment against the Acme Company, we find there 
is little ground for a criminal proceeding; but in the civil field there 
is possibility of a tort liability or of proceeding under the Workmen’s 
Compensation Law. 

6. If we proceed against Roe on a criminal basis, questions like the 
following present themselves to us: With what offense shall we charge 
Roe? What evidence is necessary to support a criminal charge? Is 
the evidence available? 

7. If we proceed against Roe civilly, questions of the following 
type present themselves: If we agree that the action will be in the 
field of tort law, are we to think of it in terms of malice or of negli- 
gence? What evidence do we need to make out a prima-facie case? 
Do we have such evidence? 

8. If we proceed civilly against the Acme Company on the basis 
of tort liability, the following problems present themselves: On what 
theory are we proceeding? It would appear that the question of 
liability of the company for acts of its agents might lead us into the 
field of agency. On the other hand, we may possibly contend that 
an employee is entitled to a safe place in which to work, and that 
there is a duty on the employer in this respect. When the company 
hired Roe knowing, or having reason to know, his history, was this 
act a violation of its duty to its employees? 

g. If we proceed against the Acme Company on the basis of the 
Workmen’s Compensation Law, we are concerned with a number of 
legal questions, such as the statute of limitations, the kind of acts 
which have been held to be in the scope of employment, etc. 

On the basis of this analysis of the law the student may well ask 
for the following rules of law: 


1. What is the criminal statute in the jurisdiction relating to 
assault and battery and aggravated assault and battery? 

2. What do the cases in the particular jurisdiction require of a 
plaintiff in making out a prima-facte case in the field of civil assault 
and battery? 

3. What do the cases require plaintiff to prove in making out a 
prima-facie case against an employer who has failed to provide a 
safe place in which the employee may work? 


ie et 
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4. What are the provisions of the Workmen’s Compensation 
Law? 


In assigning grades on this work, 50 per cent is given for an orderly 
method, 25 per cent for picking the four questions of law stated 
above, and the remaining 25 per cent for originality and initiative. 
If the student asks that a statement of a rule of law be given to him, 
it is given either orally or on a sheet of paper. 

When the student has reached this point, he has determined that 
there are at least four promising methods of approaching the case. 
One is in the field of criminal law. The second and third are in the 
field of tort liability, and the forth is statutory under the Workmen’s 
Compensation statute. There are still at least three questions for 
him to answer; namely: Is each one of these four methods legally 
practicable? Is is wise to proceed by one rather than by any other 
method? Are there any ethical obstacles on the way? The answers 
to these questions are involved in the third part of the examination in 
which the student plans a campaign. 


Part III 
Examination Matertal 


Outline of Some of the Possible Plans of Campaign 
Which a Student May Consider 


Workmen's Tort vs. Tort vs. Cee ky R 
Compensation Acme Roe EE GENES ZS OE 
Is Acme Agency Malice or What offense? 
covered? theory negligence 
Stat. of Lim. Negligence Problem Problem of proof 
theory of proof a , 
Malicious prosecution 
Amt. of Comp. 
What do you What do you Measures Is it worth the risk? 
give up if you give up? of damages 
choose this? 
Effect of release Effect of How to What evidence do you get in a 
release collect criminal action which is not 
judgment available in civil action, but 
? 
Effect of Effect of mage pe sUscea 
malice malice 
Effect of Effect of 
a criminal criminal 
prosecution prosecution 
Possible loss 
of job 
Measures of 


damages 
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No sheets are handed out in connection with the third part of the 
examination. Here the student, building upon the facts he has gath- 
ered and the law he has learned, must decide what he is going to do 
for the client and what are the best means of accomplishing the de- 
sired objective. 

The foregoing chart indicates the lines of procedure as developed 
through the second part of the examination. The question as to 
whether it is practicable means whether one can collect a judgment 
from either Roe or the Acme Company if he were to get one. It is 
assumed that the student will raise this question. He will find that 
it is possible to collect a judgment against the Acme Company if he 
can get it. On the question of tort liability, the presence of the release 
is a complicating factor; and the student must decide how he is going 
to get past this practical obstacle. Similarly, a workmen’s compensa- 
tion decree will be collectible provided he can reach that point. If he 
investigates Roe with a view to determining his financial condition, 
the student will discover that Roe has conveyed his property away 
and the question is whether as a matter of law this action can be set 
aside. 

On the question as to whether it is wise to follow through any of 
these procedures, certain considerations come to mind: 

1. With respect to a criminal action against Roe, it is clear that 
the evidence secured at the trial may be very helpful in connection 
with the civil actions that may later be instituted. It is also clear that 
if Roe is not convicted, he may retaliate by a suit for malicious prose- 
cution. In any event, he may charge Doe with a criminal assault and 
battery or he may resort to extralegal means by a physical attack upon 
Doe, or some other sort of retaliation. The student may very well 
think of the National Labor Relations Board as an agency to which 
an appeal could be made to protect Doe and his witnesses. A peace 
bond may protect against physical attack. It will be necessary to weigh 
the other considerations before proceeding. 

2. On the question as to whether it is wise to proceed civilly against 
Roe for assault and battery, some similar considerations are present, 
but the chance of a return suit for malicious prosecution will not 
arise. If a threat is made to discharge Doe from his job, the National 
Labor Relations Board may possibly provide some remedy. 

3. If the procedure is to be against the Acme Company on the 
ground of tort liability, the question is whether an action of this sort 
will necessarily result in Doe’s losing his position. This unfavorable 
factor must be weighed along with the more favorable factors. 
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If the proceeding under the Workmen’s Compensation Law is 
selected, the wisdom of the procedure is not so much in question. 
The lawyer, however, will probably have to elect whether to proceed 
under the Workmen’s Compensation Law or under the tort liability 
theory. His decision will be based upon his judgment as to which 
way he is likely to get more money for his client. 

Finally, a series of questions of ethics present themselves, and while 
they may be resolved in favor of going ahead, the student is graded 
upon whether he sees the questions. 

The first question that might flash across the student’s mind is 
whether he ought to go out to the hospital at all. If he is sensitive 
to the considerations of the attitude of the legal profession against 
ambulance chasing, he will want to inquire how it happens that the 
superintendent of the hospital has called him up and asked him to 
come out. 

A second question arises when he starts to investigate the facts of 
the case. How far is he justified in talking with the parties on the 
other side and their witnesses without securing the approval of the 
attorney on the other side? Again, the examination point is not the 
answer to the question, but whether the student sees that there is a 
question to be answered. 

Finally, the student comes across a situation in which the attorney 
on the other side has done an act which seems peculiar. The student 
should recognize that this may be an unethical act and should discuss 
with the instructor whether something should be done about it with 
the Grievance Committee of the Bar Association or in some other way. 


APPENDIX 


A great many topics suggest themselves as proper for inclusion in 
an appendix to a monograph of this sort. Of them all, two are se- 
lected—Material with Respect to Facts, and a Bibliography. 

Reference may be made to some other sources of information: 


1.On Legal Aid Work 


A Tentative Bibliography of Material on Legal Aid Work— 
published by the National Association of Legal Aid Organiza- 
tions, 1940. 

2.On the Development of Legal Education 
The Publications of the Carnegie Foundation for the Advance- 
ment of Teaching. 
The American Law School Review contains a record of the 
papers read at the meetings of the Association of American Law 
Schools. 

3.On the Needs of the Public Which Call for Better Prepared 
Lawyers 
There is an elaborate literature of criticism of the legal profes- 
sions and the frame in which it functions. No lawyer should 
allow himself to be unfamiliar with it. 


SUGGESTED QUESTIONS TO BE USED IN 
GATHERING FACTS 


The reader should not assume that because these questions are 
suggested, the Legal Aid Clinic necessarily accepts the case. The 
problem is rather one of calling the attention of the student to the 
type of information he may find it useful to acquire in cases in his 
own practice after admission to the bar. Neither should the student 
fall into the error of thinking that the following lists are inclusive. 
They are merely helpful in starting the conversation. It is not ad- 
visable for the student either to memorize or to have on his desk a 
check list containing such questions as these. To do so will give 
him a stilted method of conducting the interview. Rather he should 
become familiar with these elementary items and thereafter find oc- 
casion to do enough interviewing to enable him to acquire facility at 
the task. The circumstances of each case and client vary so much that 
no set form can be used successfully. 
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QUESTIONS TO ASK THE CLIENT AT THE 
FIRST INTERVIEW 


MarteriaL To Be CoLiecrep IN Every Case 


1. Name, address, and telephone number of the applicant. 

2. Name, address, and telephone number of the adverse party. 

3. The names, addresses, and telephone numbers of all witnesses 
or parties in interest. 

4. The names, addresses, and telephone numbers of all public of- 
ficers or establishments with which it may be necessary to work 
in solving the particular case. 

5. The dates when important transactions took place and the places 
where the events occurred. 

6. The progress that has been made in the case at the time the 
applicant appears at our office. 


These are extremely important. They tell us where to look for 
further information and aid us in drawing papers. 

We now consider in greater detail the specific questions to be asked 
in determining what is the nature of the case. Again we divide our 
field into the headings of contracts, torts, etc. and consider the matter 
from the standpoint of the specific subheads. 


Questions HELpFuL IN SpeEciFIc Types OF CasEs IN 
DETERMINING THE Basic Facts 


CASES GROWING OUT OF CONTRACTUAL RELATIONS 


The law student is perhaps accustomed to think of a contract in 
terms of the technical legal classification. The client probably has 
never heard of such things as offer and acceptance, consideration, and 
the other factors. In order to get at the root of a problem in the 
client’s mind, the student must approach the subject from the client’s 
standpoint, still keeping in mind the necessity of relating the facts 
obtained to the general legal classification. 

It is suggested that in each contract case that comes in we are in- 
terested in knowing facts under the following headings: 

1.Is there a contract? 

2. What are the terms of the contract? 

3. What terms have been broken or are about to be broken in con- 

nection with the applicant’s visit to us? 

4. What does the client want us to do? 


An effort will be made to classify the questions under these four 
headings. 


, 
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Wage Claim 


1.Is there a contract? 
a. When did the parties meet to discuss the relationship of em- 
ployer and employee? 
b. What was said at that time? 
c. Was a definite agreement reached? 
d. Is the agreement verbal or in writing? 
2. What are the terms of the contract? 
a. If the contract is in writing, where can we secure a copy of it? 
b.If the contract is verbal, what are the terms relating to the 
nature of the work to be performed? 
c. Amount of money to be paid. 
d. Hours of work. 
e. Conditions of employment. 
f, Additional responsibility of laborer under certain conditions. 
g. Provisions having to do with the contract that it might be ter- 
minated. 
3. What terms were broken? 
a. How long did the arrangement continue before there was a 
disagreement? 
b. What was the disagreement about? 
c. What caused the disagreement? 
d. What was said, done, or written at the time of the disagree- 
ment? 
e. What witnesses were there? 
f. What persons has the applicant talked to about the situation 
since the difficulty arose? 


Specific problems arise under the head of wages dealing with the 
consequences of the employee’s carelessness or disregard of his re- 
sponsibilities.. Where the employee has failed to give reasonable notice 
to the employer of his intention to terminate the contract, we should 
be very cautious about accepting the case. 


Promissory Notes 


1.Is there a contract? 

a. Does the particular document purporting to be a promissory 
note actually fulfil the legal requirements to constitute a prom- 
issory note? 

2. What are the terms? 
a. How much is it for? 
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b. When is it due? 
c. When is it dated? 
d. Where is it due? 
e. What interest is to be paid? 
f.Is it an ordinary promissory note or a judgment note? 
3. What terms have been broken? 
a. Has there been default in payment of interest or payment of 
principal? 
b. Who is responsible for this? 
c. How much money has been paid on ‘the note or on interest? 


4. What does the client want us to do? 
a. Has court action been begun, and if so, where can we find the 
record of the case? 
b. Is any compromise possible under the circumstances? 


Small Loans 


1.Is there a contract? 

a. What were the circumstances under which the applicant ap- 
plied to the loan broker? 

b. What was the nature of the transaction, that is, a loan on the 
security of personal property or on negotiable paper or other- 
wise? 

c. Was the contract a verbal or written one? 

2. What are the terms of the contract? 

a. What did the lender agree to do? 

b. What did the borrower agree to do? 

c. What was the rate of interest charged? 

d. Where was the interest to be paid? 

e. What were the provisions of the contract relating to the use 
of the property pledged as security? 

f. What were the pledges of the lender with reference to the 
property of the borrower? 

g. Can we obtain a copy of the written agreement, if there is one? 

3. What terms have been broken? 

a. Has default been in payment of interest or principal or both? 

b. Has suit been started, and, if so, what is the correct court 
record? 

c. Is the situation a real breach of the contract? 

d.Is it possible to reach an adjustment? 


4. What does the client want us to do? 
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Other Money Claims 


Representing plaintiff 
Representing defendant 
.Is there a contract? 
a. Is the transaction a loan or a gift? 
b. Under what circumstances was the money delivered? 
c. Was a contract written, and if so, can applicant give us a copy 
of it? 
d. What were the duties of the lender? 
e. What were the duties of the borrower? 
f. When did the transaction take place, and where; under what 
circumstances should it have been concluded? 
2. What are the terms of the contract? 
3. What terms have been broken? 
a. Whose responsibility is it to take a step in the case? 
b. Has suit been started, and, if so, what is the court record? 
c. Is an adjustment possible without further court action? 
d. What likelihood is there that the debtor will be able to pay 
off the obligation? 
e. How much money has been repaid, and how much is still due? 
4. What does the client want us to do? 


_ 


Installment Contract 


1.Is there a contract? 
a. What brought about the transaction between the parties? 
b. What property was the subject of the contract? 
c. When was the contract originally executed? 
d. Is a copy of the contract available? 
2. What are the terms? 
a. How much was to be paid? 
b. What were the periodical payments? 
3. What terms have been broken? 
a. Has court action been started? 
b. Can the case be adjusted amicably? 
c. What is the attitude of the insurance company? 
d. What is the attitude of the State Insurance Department? 
4. What does the client want us to do? 


Partnership 


1.Is there a contract? 
a.Is the relation actually a partnership? 
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b.Is it one under a written agreement or otherwise? 
c. Who are the parties connected with it? 
2. What are the terms? 
a. What was the partnership for? 
b. How much money or property was put in by each partner? 
c. What is the legal liability of the various partners? 
d. How long has the partnership run? 
e. How long is it to run? 
3. What terms have been broken? 
a. What is the event which caused our applicant to come to us? 
b. Who is responsible for the situation? 
c. Has court action been started? 
d. Would it be possible to adjust the case without further court 
action? 
e. What is the attitude of the other partners? 
4. What does the client want us to do? 


Breach of Contract 


1. Is there a contract? 
2. What are the terms? 
a.Is it in writing, and if so, can we get a copy? 
b. Who are the parties to the contract? 
c. What is each one obligated to do? 
d. How often were the parties to be paid? 
e. Did the purchaser secure the articles he bargained for? 
f. Were there any defects in the articles? 
g. How much money has been paid? 
h. How much remains to be paid? 
3. What terms have been broken? 
a. Whose fault is it that payments have been stopped? 
b. What circumstances have arisen to interfere with the install- 
ment working out of the contract? 
c. Has suit been started? 
d. Can an adjustment on an amicable basis be reached? 
4. What does the client want us to do? 


Wage Assignment and Garnishments 


1.Is there a contract? 

2. What are the terms? 

3. What terms have been broken? 
a. Has suit been started? 
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b. What is the court record? 

c. What are the circumstances under which the obligation was 
originally created? 

d. Whose fault is it that the situation is now approaching or has 
already reached court action? 

e.Is our applicant the employer, the employee, or the garnisher? 

f.Is an adjustment possible? 

g.Is there a valid defense in the proceeding? 

h. How far has the proceeding developed? 

i. Can we count on the co-operation of the employer in endeavor- 
ing to solve the problem? 


4. What does the client want us to do? 


Insurance 


1.Is there a contract? 
a.Can we secure a copy of the insurance policy or benefit cer- 
tificate? 
b. When did the transaction start? 


2. What are the terms? 
a. How much was to be paid? 
b. How much has been paid? 
c. Is the present situation due to the insurance company or to the 
insured? 


Investments 


1.Is there a contract? 


2. What are the terms? 

a.A detailed description of the stocks, bonds, or investments 
with the name and address of the person who sold them and 
any misrepresentations made in connection with the case. 

b. How much money is involved? 

c. How much money has been paid? 

d. How much money remains to be paid? 

e. What is the nature of the security represented by the invest- 
ment? 

f. What is the applicant’s reason for investing in this particular 
security? 

g. Has court action been begun? 

h. May the transaction be adjusted amicably ? 


3. What does the client want us to do? 
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TORTS 


Under the head of contracts we asked ourselves four main ques- 
tions in organizing the material. Now under the head of torts we 
also ask ourselves five main questions: 


1. Does one party owe a duty to another? 

2. Has there been an injury? 

3. Who caused the injury? 

4. Was there any justification to the person causing the injury? 
5. What does our applicant want us to do about it? 


Workmen's Compensation 


1. Was there an injury? 

a. Date of the accident. 

b. Nature of the accident. 

c. Names and addresses of physician and others who have ex- 
amined the injured party. 

2. Who caused the injury? 

a. Was the cause of the accident such as to bring it within the 
limitations of the field of workmen’s compensation so that the 
Industrial Accident Commission can take care of it, or it is a 
matter which must have court action? 

3. Was there any justification to the person causing the injury? 

a. What defense can the opposing party raise in a proceeding, 
whether under the Industrial Accident Commission or in the 
courts? 

b. What is the attitude of the Insurance Company? 

c. What is the attitude of the employer? 

d. What is the nature of the employment? 

e. What is the amount of wages? 

f. What is the length of time in which the employee has worked? 

4. What does our applicant want us to do about it? 


Personal Injuries 


1. Was there an injury? ; 
a. When and where did the accident take place? 
b. What were the circumstances of the accident? 
2. Who caused the injury? 
a. Whose responsibility is it at law that the accident occurred? 
3. Justification 
a. Was there contributory negligence by our client? 
4. What does our client want us to do about it? 
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Attorney and Client 


~ 


. Was there an injury? 

a. What thing is it that the client thinks the attorney should 
have done which he did not do? 

b. How serious an injury to the client has resulted from the act 
or negligence which he claims caused the trouble? 

2. Who caused the injury? 

a. Whose fault was it that the situation developed as it did— 
the attorney or the client or other persons? 

. Was there any justification ? 

a. To the attorney? 

4. What does our applicant want us to do? 


Go 


Libel and Slander 


1, Was there an injury? 
2. Who caused the injury? 
a. What words were written or spoken which are the subject of 
the alleged libel or slander? 
b.In what specific way was the applicant reported injured as a 
result of the written or spoken word? 
c. Who is the person really at fault—our applicant, the adverse 
party, or some other person? 
3. Was there any justification? 
a. What proceedings, if any, have been taken in court; can the 
matter be adjusted amicably? 
4. What does the client want us to do? 


CASES GROWING OUT OF PROPERTY 
Real Estate 


For our purposes the subject of real estate may be divided into two 
headings. 

1.Contracts relating to real estate which are included in agree- 

ments of sale, deeds, mortgages, and similar matters. 

2. Damages to real estate which fall naturally under the head of 

torts. 

If the transaction in question involves matters in the field of con- 
tract regarding real estate, our problem, if in the field of contract, is 
to determine— 

1. Whether there was a contract. 

2. What the terms of the contract are. 


te" 3 
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3. Whether any of the terms have been violated. 

4. What action, if any, we are required to take. 

Such a classification would cover fraudulent agreements dealing 
with real estate, investments, exchanges, and liens created by contract. 

If the problem in question relates to damages to real estate, the 
series of questions already suggested in the field of torts would seem to 
apply. Here we are concerned primarily with the question as to— 

1. Whether there was a damage. 

2. Who caused the damage. 

3. Whether there was any justification for the person who did the 

damage. 

In addition, of course, we have still the question as to— 

4. What does the client want us to do? 

A third possible head involves claims about real estate arising in 
such cases as state or local taxation, improvements, opening of streets, 
and similar problems where the relationship is between the govern- 
ment authorities and the landowner. It is difficult in such cases to 
lay down a specific set of questions to ask. We are concerned, how- 
ever, with knowing the nature of the obligations imposed by the 
governmental authority and what steps, if any, the individual has 
already taken; then follows the general question of what the appli- 
cant wants us to do. In all these cases we must remember that the 
present status of the situation is a fundamental problem. 


Landlord and Tenant 


The subject of landlord and tenant relationship involves such a 
specific type of contract dealing with real estate that it is given a 
separate heading. In such cases we are interested primarily in the 
following questions: 

1. Was a lease ever created by the parties, verbal or in writing? 

2. If there is a lease, what are the terms of it? 

3. What are the obligations of the tenant? 

4. What are the obligations of the landlord? 

5. Has either party violated any of his obligations? 

6.Under the specific lease what consequences follow a breach of 

that particular term? 

7. What does the applicant want us to do? 


Personal Property 
Cases under the head of personal property involve in general the 


two aspects of the contract and tort. Under the head of contract we 
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consider such matters as sales of personal property, bailment, pledges. 
In considering such cases we are again interested in the line of ques- 
tions suggested for contracts, merely— 

1. Was there ever a contract? 

2. What are the terms of the contract? 

3. Has the contract been broken in any respect? 

4. What does the applicant want us to do? 

On the other hand, if the transaction involves damages to personal 
property, we are interested in the usual group of tort questions 
covering: 

1. Has there been any damage? 

2. Who caused it? 

3. Was there any justification for the damage? 

4. What does the applicant want us to do? 


Estates 


We deal with four types of estates: namely, 
1. Estates of deceased. 

2. Estates of insane and feeble-minded persons. 
3. Estates of minors. 

4. Estates of bankrupts. 


Estates of Deceased 


1. Name of deceased and date of death. 

2. Whether testate or intestate. 

3. Name, address, and telephone number of executor or administra- 
tor, and when and by what authority appointed. 

4. If there is a will, we should have a copy of it. 

5. If there is an intestacy, we should have the names, addresses, and 
telephone numbers and relationship of all persons entitled under 
the intestate law to participate in the estate. 

6.If the case involves a claim against an insolvent estate, it may 
be essential to secure the names, addresses, and telephone num- 
bers of all the creditors. 

7. How far has the administration of the estate proceeded? 

8. What is the amount involved, and what sort of property is in 
the estate? 

g. Names, addresses, and telephone numbers of witnesses (particu- 
lar care should be taken to see that the witnesses, if any, are 
eligible to testify under the laws of evidence in such cases). 

10. What does the particular applicant want us to do? 
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Estates of Insane and Feeble-Minded Persons 


1. Name, address, and telephone number of the insane or feeble- 
minded person. 

2. Name, address, and telephone number of guardian, if any. 

3. Record of court proceeding where such guardian was appointed, 
if any. 

4. How far such proceedings have gone. 

5. Amount involved in the estate and type of property. 

6. Whether the insane person requires any other legal assistance; 
and, if so, what. 

7. What the applicant wants us to do in the matter and whether 
the results can be accomplished by conciliation or only by litiga- 
tion. 

8. Names, addresses, and telephone numbers of witnesses. 


Estates of Minors 


This heading does not cover custody of minors. 

1. Name, address, and telephone number of minor and of person 
with whom minor is living. 

2. Date of birth and age of minor. 

3. Name, address, and telephone number of guardian, if any, and 
record of court proceeding. 

4. Amount involved in minor’s estate and nature of property. 

5. What does the applicant want us to do in connection with the 
estate? 

6. What is the present status of the proceeding? 

7. Who are the various parties in interest? 


Estates of Bankrupts 


1. Name, address, and telephone number of bankrupt. 

2. Nature of bankrupt’s business and approximate amount of the 
estate and the material necessary to fill out the official forms for 
bankruptcy proceedings. 

3. Court record of bankruptcy proceedings, if any. 

4. Nature of applicant’s claim. 

5. Name, address, and telephone number of witnesses. 

6. What are the names, addresses, and telephone numbers of the 
various creditors? 

7. How far have the bankruptcy proceedings gone? 

8. What does the applicant want us to do? 
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DOMESTIC RELATIONS 


The general field of domestic relations covers such an extensive 
part of the work and the points of view of the applicants involved 
vary so much from day to day that a classification of the problems is 
extremely difficult. For instance, people come in saying that they 
want a divorce, but upon investigation their case turns out to be 
one requiring an application to the court for support or for some 
other process not directly related to divorce. Therefore, in cases of 
this type, particular care should be used not to set down the nature 
of the case until it is definitely certain what the applicant really does 
want and what we are able to do. 

Domestic difficulties naturally divide into two headings, the re- 
lationship between husband and wife and the relationship between 
parent and child, even though the child may be a mature person and 
the parent of great age. 


Husband and Wife 


Among the problems arising in the field of husband and wife, 
the following are important for our purpose: 
1. Annulment. 
2. Divorce. 
3. Separation. 
4. Desertion. 
5. Nonsupport. 
6. Alimony. 


Annulment 


Often the person applying for an annulment will think that di- 
vorce is the proper relief to ask for. We must be careful to distinguish 
between these two at the very outset. It should not be necessary to 
do more than to state that annulment is a proceeding founded on the 
theory that the original marriage was never valid at all, whereas 
divorce dissolves a marriage that originally was valid. 

1. Was the original marriage valid? 

2. Name, address, and telephone number of opposing party. 

3. Name, address, and telephone number of witnesses. 

4. Time, place, and circumstances of original marriage. 

5. Period of time which parties lived together. 

6. Whether there are any children, and, if so, their name, ages, and 

addresses. 

4. A copy of the marriage license if one can be obtained. 


APPENDIX 193 


8. Whether the jurisdictional requirements have been complied with 
in the matter of annulment. 

g. The grounds on which the applicant desires to have the pro- 
ceeding annulled. 

10. Whether these grounds come within the provisions of the law 
of the state relating to annulment. 

11. What defense, if any, the opposing party is likely to interpose. 

12.Is the case, from the general social aspect, one in which we 
ought to take action? 

13. Various home addresses of the parties and length of time at each. 


Divorce 

1. Name, address, and telephone number of opposing party. 

2. Date, place, and circumstances of marriage. 

3. Copy of the marriage license, if obtainable. 

4. Period during which the parties lived together. 

5. Whether there are any children, and if so, their names, ages, and 
names of persons with whom they are living. 

6. Various addresses and length of time at each. 

7. Reasons which applicant gives for desiring divorce. 

8. Whether these reasons constitute legal grounds or not. 

g. Have the jurisdictional requirements as to residence and like 
matters have been satisfied? 

10. What is the attitude of the opposing party, and what defense, 
if any, will be interposed? 

11.Is this a case in which, from a social point of view, we should 
be justified in proceeding with the divorce? 

12. How far does it appear that the applicant’s story is made up for 
the purpose of meeting the legal requirements? 

13. Does the applicant propose to remarry and, if so, whom? 


Separation 

The word “separation” is used to describe the mutual desire of 
both the husband and wife to live apart and yet not secure a divorce. 
In some instances this is accomplished by a written contract providing 
for the respective property rights and the question of support for the 
wife and/or the children. 
1.Name, address, and telephone number of opposing party. 
2. Date, place, and circumstances of the marriage. 
3. Period during which the parties lived together and the places 

at which they lived. 
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4. Names and ages of children, if any, and names of persons with 
whom they are living. 

5. The cause of the disagreement. 

6. Has any effort been made at conciliation, and would it be fea- 
sible to make a further effort? 

7. What details of the separation agreement have the parties thought 
out in reference to— 
a. Property 
b. Children 
c. Support of wife and children 
d. Noninterference with each other 

8. What does the applicant particularly desire in connection with 
the separation agreement? 

9. What do the laws provide? 

10.Is it socially desirable that we encourage the parties to separate? 


Desertion 


Desertion is used to apply to a case where either husband or wife 
wilfully or deliberately leaves the residence where both have been 
living and neglects or refuses to return. Two kinds of problems arise 
under this heading: first, the problem of locating the deserting spouse; 
second, the problem of determining the rights of the parties with ref- 
erence to children. 

If the case is one of locating the opposing party, the following ques- 
tions may be asked: 

1. Name, last known address, and last known telephone number of 

opposing party. 

2. What steps have been taken through the police or otherwise to 
locate such person? 

3. What conditions surrounded his or her departure, such as leaving 
to go on a journey, to secure work, to avoid possible criminal 
prosecution, or to accomplish other ends? 

4. Nature of employment and habits of deserter. 

5. Whether any letters or other correspondence can be located sug- 
gesting his possible whereabouts. 


If the question is one of legal rights covering the person or prop- 
erty of the deserted spouse or children, the matter is a question of 
law to be examined and answered like any other question of law. 
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Nonsupport 


This title is used to include cases where the husband fails to sup- 
port his wife before a divorce has been secured. 
While many of these cases are attended by special court proceed- 
ings, it is important to get the essential facts. 
1. Name, address, and telephone number of husband. 
2. Date, place, and circumstances of marriage. 
3. Period during which parties have lived together. 
4. Names and ages of children, if any, and where they are living. 
5. Nature of employment of husband and his average earning 
capacity. 
6. Present earning capacity of husband. 
7. Particular reasons why support should be paid to this particular 
applicant in larger amounts than usual. 
8. Particular reasons why the husband declines to support wife and 
his general attitude toward the proceeding. 
g. Is this a case for conciliation, or will the husband desert and leave 
the city if we try to communicate with him? 
10. How much support does the applicant want? 
11. Is it socially desirable that we take up such a case? 


Alimony 


Alimony is used to cover support money paid after a divorce pro- 
ceeding is complete and under circumstances where the husband is 
willing to be placed or has been placed under a court order to support 
his former wife. If, on the other hand, the applicant comes in stating 
that a divorce has been granted, that an order for alimony has been 
made, and that the husband has not paid the alimony, then the fol- 
lowing questions will be in order. 

1. Name, address, and telephone number of husband. 

2. Court number of the proceedings in which alimony was granted 

and copy of the decree. 

3. Period during which husband paid the order. 

4. The reasons why the husband has stopped paying. 

5. Whether the case is one which we ought to handle from a social 

standpoint. 
Parent and Child 


Great care should be taken in handling the case from a social point 
of view so that none of the social or psychiatric features are improperly 
handled. The following are the customary headings that arise: 
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1. Nonsupport 

2. Adoption 

3. Guardianship of person 

4. Custody 

5. Crimes against children 

6. Nonsupport of parents 

7. Illegitimacy 

Nonsupport 

1. Name, address, and telephone number of child and with whom 
living. 

2. Names, addresses, and telephone numbers of all persons legally 
responsible for the support of the child, in particular the person 
primarily responsible. 

3. Condition in life of the child and amount necessary for his sup- 
port. 

4. The amount of money that can be secured by amicable methods 
from other relatives. 

5. Financial condition of the person liable for his support. 

6. Nature of such person’s employment and number of other de- 
pendents. 

7. Any action that has been taken, and a reference to the court 
records. 

8. The socially most desirable solution of the problem for the child. 

g. Have the jurisdictional requirements been .complied with? 

10. If not, what community is liable for the support of the child? 

Adoption 

1. Name, address, and telephone number of children, also their 
ages, and with whom they are living. 

2. Have the jurisdictional requirements of adoption been complied 
with? 

3. Names, addresses, and telephone numbers of parents of child. 

4.If they are deceased, the date, cause of death, and copies of the 
death certificates. 

5. Names, addresses, and telephone numbers of the adopting par- 
ents. 

6. Their financial condition. 

7. The reason they desire to adopt the child. 

8. Their temperamental qualifications as parents. 

g. The life history of the child with names and addresses of persons 
in charge from time to time. 
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10. Whether it would be socially desirable for the child to be adopted 
by these particular persons. 

11. Names, addresses, and telephone numbers of qualified persons 
who will certify to the desirability of adoption by these particular 
parents. 


Guardianship of Person - 


1. Name, address, and telephone number of child. 

2. Names, addresses, and telephone numbers of parents. 

3. Name, address, and telephone number of persons desired as 
guardians. 

4. Purpose for which guardianship is desired. 

5. Assurance that proposed guardian is a suitable person. 

6. Assurance that the proceedings proposed will be properly super- 
vised and that the Clinic is not to be dragged into court pur- 
porting to approve some enterprise which subsequently turns out 
to be improper. 

7.Is it socially desirable for the child that this guardian be ap- 
proved? 

8. Have all the jurisdictional requirements of the law been met? 


Custody 


1. Name, address, and telephone number of child. Also, age and 
with whom living. 

2. Names, addresses, and telephone numbers of parents of child. 

3. Names, addresses, and telephone numbers of contending parties. 

4. What claims does each side have to the custody? 

5. What solution is socially best for the child? 

6.It may be that neither of the contending parties is a proper 
custodian and that the child should be placed elsewhere. 


Crimes Against Children 


Under this head fall such matters as brutality to the child and vio- 
lation of such laws as those prohibiting the sale of intoxicating liquors 
to children or the exhibition of children on the stage. 

1. Define specifically the crime and ascertain that it is a crime. 

2. Name, address, and telephone number of the child. 

3. Names, addresses, and telephone numbers of parents. 

4. Name, address, and telephone number of person or persons 

accused. 

5. What extenuating circumstances are there? 
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6.Is the particular situation one where it is better for the child to 
have the case brought into court or to have the matter dropped? 
7. Whether any legal action has been taken, and if so, the court 
record. 
Nonsupport of Parents 


1. Name, address, and telephone number of the child. 

2. Name, address, and telephone number of parents. 

3. Age of child and age of parent. 

4. Financial condition of child and name of employer. 

5. Financial condition of parent. 

6. Reason why parent desires support. 

7. Whether it is desirable for all parties that we prosecute the case. 

8. Position the child is likely to take if legal proceedings are started. 

g. Court record, if any. 

10. Names, addresses, and telephone numbers of witnesses, 

Illegitimacy 

1.In the case of a child already born, name, address, and telephone 
number. 

2. Age of child or time of expected birth. 

3. Name, address, and telephone number of mother. 

4. Name, address, and telephone number of alleged father. 

5. Whether the jurisdictional requirements have been complied 
with. 

6. Whether there is any reason for an attempt to adjust the case 
without court action. 

7. What reasons are there to believe that the person accused is the 
guilty person? 

8. His defenses as to the character, habits, and record of the mother. 


CRIMINAL MATTERS 


(See pages 131-132.) 
VARIOUS 
The particular headings under the group called “Various” are: 
1. Patents. 
2. War Claims. 
3. Licenses. 
Patents 
Patents are subject to Federal law and include patents, copyrights, 
trade names and trade-marks. The questions to be asked in such 
cases are: 
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1. What progress has been made toward the patent? 
2. What is the general nature of the patent and what particular 
assistance does the applicant want us to give him professionally? 


Usually the extent of our service in such cases will be to advise 
the applicant in securing a lawyer to take care of the work. This is 
on the theory that if the patent is not worth while, there is no need 
for us to assist; and if the patent has value, the applicant ought to 
pay a fee. 


War Claims 


Under this heading will come claims of ex-soldiers for compensa- 
tion, insurance, and similar matters. No particular group of questions 
can be framed because of the different type of claims. Ordinarily, 
the student should have in mind that the applicant has probably been 
in touch with other agencies before coming to us, and that the expe- 
rience of other agencies should be in his hands before he attempts to 
give advice. 

A second thing to look out for is the printed instructions which the 
Federal Government hands out so plentifully in matters of this sort. 
They should be studied with the greatest care before one gives advice. 


Licenses 


There are so many activities in occupational operations that must 
be accompanied by licenses that we are likely to be beset by many 
persons who will fall into the next two categories: 


1. Those who wish to engage in some enterprise and perhaps do 
not know that a license is necessary. 

2. Those who are unable to secure a license or have had some 
difficulty with the licensing authorities. 


Only in an unusual case of this sort will we find occasion for 
activity, except for giving advice as to where licenses can be secured, 
because the granting or refusal of them will depend upon the decision 
of the granting authorities. 

Under ordinary circumstances, we can assist an applicant in making 
out an application for a license or advise him where to go to make 
application, but we should beware of supporting his application by 
any act from which the licensing authorities might imply that we 
have investigated the moral worth of the applicant. If a license is to 
be granted, it should be granted, not on the basis of our recommen- 
dation, but because the applicant himself is entitled to it. 


BIBLIOGRAPHY 


The Legal Aid Clinic student who has found the foregoing ma- 
terial not too tedious should be encouraged to improve his acquaint- 
ance with the subject. To that end the following bibliography, all too 
brief and too arbitrarily selected, is submitted. In the present com- 
pilation the following topics are included: 


1. Preparation for law practice 
2. Law office organization 
3. Interviewing 
4. Letter-writing 
5. Briefing 
6. Drafting legal documents 
7. Accounting 
8. A lawyer’s fees 
g. The organization of other professional groups 
10. Legal ethics 
11.A library for the practicing lawyer 


PREPARATION FOR LAw PRACTICE 


Each student has his own set of questions to ask respecting his future as a member 
of the bar. The emphasis in the Legal Aid Clinic course is on the problems confronting 
the general practitioner. This is in keeping with the thought that the student should 
be familiar with basic matters before inquiring into equally important but logically 
later problems of specialization. 

He should know, in our opinion, something about the profession and its present 
position in relation to other professions; something of the work done by organizations 
of lawyers; something of the economic problems confronting a practitioner; and some- 
thing of the elementary problems of getting started. The following references should 
help to supply such a background. 


American Bar Association, Special Committee on the Economic Condition 
of the Bar, The Economics of the Legal Profession, Chicago (1938). 
(“A manual designed primarily for the use of state, local, and junior 
bar associations, describing the results of the bar surveys which have 
been made to date; the chief proposals which have been advanced for 
improving the economic condition of the profession and increasing its 
capacity for usefulness; and the methods and forms which were used 
in the several surveys.) 

Brown, E. L., Lawyers and the Promotion of Justice, Russell Sage Founda- 
tion, New York (1938). (This gives a general survey of the field, 
including legal education.) 


BIBLIOGRAPHY 201 

Quindry, S. E., Practicing Law, When, Where and How, Washington Law 
Book Co., Washington, D. C. (1938). 

Rutherford, M. L., The Influence of the American Bar Association on 
Public Opinion and Legislation, Foundation Press, Chicago (1937). 
(This gives a general survey of the work of the American Bar Asso- 
ciation. ) 

“Where Will I Practice Law?,” 33 Ill. B. J. r90 (1945). 


Law Orrice ORGANIZATION 


A great deal of material is available on the problems of law office organization. 
Since conditions vary so much from one part of the country to another, it seems well 
to include several items and suggest a general examination. 


Association of the Bar of the City of New York, Law Office Management, 
Report of Special Committee on Law Office Management, Baker, Voor- 
his & Co., New York (1931). 

Cecil, W. H., Law Office Management, 15 Fla. L. J. 12-16 (1941). 

Delevanti, A. C., Systematizing an Attorney’s Office, Callaghan & Co., 
Chicago (1932). 

Depew, C. I., Law Office Management, 11 J. B. A. Kan. 245-252 (1943). 

Lefiingwell, W. H., Textbook on Office Management, McGraw-Hill Book 
Co., Inc., New York and London (1932). 

McCarty, D. G., Law Office Management, Prentice-Hall, Inc., New York 
(1926, rev. ed. 1940). 

McDonald, J. H., Office Management, Prentice-Hall, Inc., New York (rev. 
and enl. ed. 1937). 

Smith, R. H., Law Office Organization, 26 A. B. A. J. 393-396, 494-496, 
502, 610-612, 648-651 (1940). 

Tracy, J. E., Hints on Entering the Practice of Law, Edwards Brothers, 
Inc., Ann Arbor, Mich. (1933). 

Trobaugh, F. E., Office System for Attorneys, 36 Com. L. J. 595-608, 642- 
646 (1931); 37 Com. L. J. 34-42 (1932). 

Trobaugh, F. E., A Sound Office System for Lawyers, 45 Com. L. J. 68-79, 

90, 105-117 (1940). 


INTERVIEWING 


The technique of interviewing is more complicated than might be 
imagined. Three aspects are considered here: 


I. INTERVIEWING 

Bingham, W. Van Dyke, and Moore, B. V., How to Interview, Harper & 
Brothers, New York and London (1931). 

Bogardus, F. S., Methods of Interviewing, 9 J. Applied Soc. 457-467 (1925). 

Masterson, J. L., The Art of Interviewing, 60 Industrial Management 247- 
248 (1920). 
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Raymond, S. R., The Art of Interviewing, 60 Industrial Management 248 
(1920). 


2. THE PSYCHOLOGICAL ASPECTS OF INTERVIEWING 


Brown, M. R., Legal Psychology, Bobbs-Merrill Co., Indianapolis, Ind. 
(1926). 

McGeoch, J. A., The Influence of Sex and Age upon the Ability to Report, 
4o Am. J. Psy. 458-466 (1928). 

Marston, W. M., Studies in Testimony, 15 J. Crim. L. 5-31 (1924). 

Morgan, C. S., A Study in the Psychology of Testimony, 8 J. Crim. L. 
222-232 (1917). 

Miinsterberg, Hugo, On the Witness Stand, Clark Boardman Co., Ltd., 
New York (1930). 

Muscio, Bernard, The Influence of the Form of a Question, 8 Brit. J. Psy. 
351-389 (1916). 

Otto, M. C., Testimony and Human Nature, 9 J. Crim. L. 98-104 (1918). 

Wigmore, J. H., Professor Miinsterberg and the Psychology of Testimony, 


3 Ill. L. Rev. 399-445 (1909). 
Williams, T. A., Some Remarks about Testimony, ro J. Crim. L. 609-612 


(1920). 


3. INTERVIEWING AS ILLUSTRATED BY DIRECT AND CROSS-EXAMINATION 


Clark, J. H., Jr., Answer Yes or No; Plight under Cross Examination, 
228 North Am. Rey. 85-90 (1929). 

Osborn, A. D., Questioned Document Problems, Boyd Printing Co., 
Albany, N. Y. (1929). 

Osborn, A. S., The Problem of Proof, M. Bender & Co., Inc., New York 
and Albany (1922). 

Some Observations upon the Opinion Rule and Expert Testimony, 23 
Tex. L. Rev. 109 (1945). 

Wellman, F. L., The Art of Cross Examination, Macmillan Co., New 
York (4th a 1936). 

Wigmore, J. H., The Principles of Judicial Proof, Little, Brown & Co., 
Boston (2d eal 1913). 

Wigmore, J. H., The Science of Judicial Proof, Little, Brown & Co., Bos- 


ton (3rd ed. 1937). 


Additional material on interviewing by social workers and business men will be 
found in the permanent bibliography in the Clinic office. The student is advised to 
make some study of the experience gained by those other groups who have made de- 
tailed examination of the subject. The salesman counts upon this technique for his 
living. The complaint departments and the personnel departments of large organizations 
have developed a high degree of skill. The success or failure of the social worker’s 
efforts depends upon his ability to deal with people. The lawyer may well profit by a 
comparative study. 
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LETTER-WRITING 


Very little attention seems to have been paid to the problem of legal letter-writing. 
Collection agencies have their series of form letters, and in certain corporate notices 
other forms are used. In general each letter written by a lawyer is an original product 
calling for special care and attention. The lawyer's secretary may find some aid from 
the following material. 


Antus, J. J., Law Office Secretary’s Manual, Prentice-Hall, Inc., New York 
(1940). 

Bostwick, C. F., Lawyer’s Manual, Matthew Bender & Co., Inc., Albany, 
N. Y. (1917). 

Brown, T. K., Pelo, W. J., and Bender, Violet, Secretary’s Manual, John 
C. Winston Co., Philadelphia (1932). 

Post, Margaret A., Opportunities for Women in Secretarial Service, from 
Martin, Eleanor, and Post, Margaret A., Vocations for the Trained 
Woman (pp. 109-143), Longmans, Green, & Co., New York (1914). 

Quayle, Margaret Sidney, A Study of Some Aspects of Satisfaction in the 
Vocation of Stenography, Teachers College, Columbia University, New 
York (1935). 

Scott, Louise Hollister, and Belcher, Elizabeth Corson, How to Get a Sec- 
retarial Job, Harper & Brothers, New York and London (1942). 

Taintor, S. A., and Monro, Kate, The Secretary’s Handbook, Macmillan 
Co., New York (6th ed. rev. 1941). 

Women as Clerks and Secretaries, from Morley, Edith J., ed., Women 
Workers in Seven Professions (pp. 280-297), G. Routledge & Sons, 
Ltd., London (1914); E. P. Dutton & Co. (1914). 


Additional material and forms will be found in the Clinic office. 


BRIEFING 


The subject of briefing calls for more attention than we have time to give it in the 
Legal Aid Clinic course. The following material is of importance to the student in 
pursuing further his studies in this field and is recommended to accompany the class 
exercises in order to give a sound background 


I. ON THE THEORY OF BRIEFING 


Goodhart, Arthur L., Determining the Ratio Decidendi of a Case, from 
Essays in Jurisprudence and the Common Law (pp. 1-26), Cambridge 
University Press, London (1931); also published in Vanderbilt, A. T., 
ed., Studying Law (pp. 493-525), Washington Square Publishing Corp., 
New York (1945). 

Pound, Roscoe, Interpretation of Statutes, from de Sloovere, Frederick J., 
Cases on the Interpretation of Statutes (pp. v-viii), West Publishing Co., 
St. Paul, Minn. (1931); also published in Vanderbilt, A. T., ed., Study- 
ing Law (pp. 529-534), Washington Square Publishing Corp., New 
York (1945). 
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Wambaugh, Eugene, How to Use Decisions and Statutes, from Cooley on 
Brief Making (pp. 96-147), West Publishing Co., St. Paul, Minn. (2d 
ed. 1909); also published in Vanderbilt, A. T., ed., Studying Law 
(pp- 537-598), Washington Square Publishing Corp., New York (1945). 


2.ON THE MATERIAL OF LEGAL RESEARCH 


Hicks, Frederick C., Materials and Methods of Legal Research, Lawyers 
Co-operative Publishing Co., Rochester, N. Y. (3rd rev. ed. 1942). 


3.ON THE METHODS OF RESEARCH AND BRIEFING 


Brandt, Henry J., How to Find the Law, West Publishing Co., St. Paul, 
Minn. (3rd ed. 1940). 

Rutledge, W. B., The Appellate Brief, 28 A.B.A.J. 251-255 (1942). 

Trosk, George, Brief Writing and Appeals (pamphlet), Practising Law 
Institute, New York (1946). 


4.ON THE METHOD OF ARGUMENT IN THE TRIAL COURT 


Bodin, Harry S., Final Preparation for Trial (pamphlet), Practising ry 
Institute, New York (1946). 

Bodin, Harry S., Pleading and Practice before Trial (pamphlet), Prac- 
tising Law Institute, New York (1946). 

Miller, J., Oral Argument, 28 A.B.A.J. 325-326 (1942). 

Moore, Leonard P., Motion Practice and Strategy (pamphlet), Practising 
Law Institute, New York (1946). 

Vogel, Leslie H., Final Argument (pamphlet), Practising Law Institute, 
New York (1946). 


5. ON THE METHOD OF ARGUMENT ON APPEAL 
Davis, John W., The Argument of an Appeal, 26 A.B.A.J. 895-899 (1940). 


But the fact that the foregoing items are recommended is no reason to slight the 
rest of the material. 


Drartinc LecaL DocuMENTs 


The most obvious sources of information regarding the drafting of legal documents 
are the offices of the Clerk of the Court and the Register of Deeds, and the files of an 
established law office. Next in order come form books. Many of the articles on the 
subject necessarily deal with the law of a particular jurisdiction and consequently are 
of limited value for general reference. In due course the lawyer will build up his 
own collection of material, and by that time the problem will be far less serious. 


I. IN GENERAL 

Ballentine, H. W., Hints on Drafting Legal Documents, 23 (6) L. Stu- 
dent’s Helper 5 (1915); 21 Case and Comment 962-964 (1915). 

The Drafting of Legal Documents, 104 L.T. 170, 195, 241-242, 264-265 
(1897-1898). 

Lavery, U. A., The Language of the Law, 7 A.B.A.J. 277-283 (1921); 8 
A.B.A.J. 269-274 (1922). 
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Lavery, U. A., Punctuation in the Law, 9 A.B.A.J. 225-228 (1923). 

Mackay, . J. G., Drafting for Legal Composition, 3 L.Q. Rev. 326-338 
(1887). 

Mackay, #. J. G., Some General Rules of the Art of Legal Composition, 
32 J. Jurisprudence 169-182 (1888). 

Simple Documents, 16 Mich. S.B.J. 123-132 (1937). 


2. PARTICULAR TYPES OF DOCUMENTS 
A. Commercial Documents 
Construction of a Commercial Document, 81 L.J. 274-275 (1936). 


B. Conveyancing 


Deeds and Words, 59 L.J. 512 (1925). 

Drafting of Mortgages, Deeds, Marriage Settlements, Conditions of Sale, 
92 L.T. 158, 426 (1892); 93 L.T. 52, 244, 293 (1892). 

The Drafting of the Parcels in a Conveyance, ror L.T. 320 (1896). 

Dulaney, J. W., Drafting a Deed, 7 Miss. L. J. 492-496 (1935). 

Practical Conveyancing Questions, Some Hints Suggested by Cases, 30 
Irish L.T. 285-286 (1896). 


C. Corporate Organization 


Crow, William H., Drafting Minutes of First Meetings, 1 (12) Corporate 
Practice Rev. 15 (1928). 

Crow, William H., The Drafting of Corporate Minutes, 1 (11) Corporate 
Practice Rev. 7 (1928). 

Maroney, Edward J., Drafting Effective Corporate Documents, 1 (3) Cor- 
porate Practice Rev. 43 (1928). 

Maroney, Edward J., The Drafting of Corporate Instruments, 1 (2) Cor- 
porate Practice Rev. 50 (1928). 


D. Wills and Trusts 

The Creation of a Spendthrift Trust, 74 U. of Pa. L. Rev. 496-501 (1926). 

Description of Property in Wills, 163 L.T. 157 (1927). 

Goldman, R. P., Drafting Trust Instruments, 5 Cincinnati L. Rev. 172- 
185 (1931). 

Harris, V. M., Suggestions on Will-Writing, 4 Va. L. Reg. (N.S.) 733-737 
(1919). 

Hirst, Albert, A Trust Company Draws a Trust Deed, 67 U. S. L. Rev. 
249-253 (1933). 

One Hundred Reminders for Drafting Wills, 25 Irish L.T. 664-666 (1891); 
gt L.T. 406 (1891); 24 Chic. L. News 336 (1891). 


ACCOUNTING 


Fairbanks, E. B., A Bookkeeping System for a Small Law Office, 23 
Canadian B. Rev. 35-42 (1945). 
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Graham, W. J., and Katz, W. L., Accounting in Law Practice, Callaghan 
& Co., Chicago (2d ed. 1938). 

Hadley, C. R., Accounting Manual for Attorneys at Law, Charles R. Had- 
ley Co., Los Angeles, Cal. (1932). 

Harvey, John L., Accounting and Office Management for Law Firms, 50 
J. Accy. 170-192 (1930). 

Hatfield, H. R., Accounting, Its Principles and Problems, D, Appleton & 
Co., New York and London (1930). 

Hills, George S., Accounting in Corporation Law, 12 Wis. L. Rev. 494-511 
(1937). 

Howard, L. A., The Relationship of the Lawyer and the Accountant, 11 
Com. B. J. 200-204 (1937). 

Levin, D. R., Accounting Systems for Law Offices, 12 Wis. L. Rev. 337- 
360 (1937). 

Milner, R. T., Practical Mathematics for the Lawyer, 2 Ala. L. 3-36 (1941). 

Sanders, T. H., Hatfield, H. R., and Moore, U., A Statement of Account- 
ing Principles, American Institute of Accountants, New York (1938). 

Sayer, George, Accounting System for Law Offices, 4 Fort. L. J. 72-73, 


86-88 (1934). 
Seidman, P. K., Cooperation between Attorneys and Accountants, 17 Tenn. ~ 


L. Rev. 43-49 (1941). 

Sullivan, J. J., What an Accountant Should Know about Law, 48 J. Accy. 
191-194 (1929). 

Troub, L. M., Relationship between the Lawyer and the Accountant, 11 
Conn. B. J. 219-224 (1937). 

Winspear, F. G., Accounting for Law Students, 2 Alberta L. Q. 58-61, 


89-96, 124-129, 158-161 (1936-1938). 
A Lawyer’s FEEs 


Alburn, C. R., Some Researches into the Matter of Minimum Fees for 
Lawyers, 21 A.B.A.J. 56-60 (1935). 

Allowance of Attorneys’ Fees from a Fund in Court, 35 Col. L. Rev. 740- 
750 (1935). 

Counsel’s Fees, 174 L.T. 211-212 (1932). 

Venters, Carl V., Excessive Fees as Ground for Suspension or Disbarment, 
36 L. N. 47-49 (1932). 

Wood, E. W., Fee Contracts of Lawyers, Prentice-Hall, Inc., New York 
(1936). 


THE ORGANIZATION OF OTHER PROFESSIONAL GROUPS 


Brown, E. L., Physicians and Medical Care, Russell Sage Foundation, New 


York (1937). 
Brown, E. L., Social Work as a Profession, Russell Sage Foundation, New 


York (4th ed. 1942). 


BIBLIOGRAPHY 207 


LecaL Eruics 
I. OPINIONS 


Canons of Professional and Judicial Ethics. 
Opinions of Committee on Professional Ethics and Grievances, American 
Bar Association (1936). 


2. TEXTS 


Bolte, Edwin, Ethics for Success at the Bar, Waverly Press, Baltimore 
(1928). 

Sharswood, George, Legal Ethics, T. & J. W. Johnson Co., Philadelphia 
(1907). 

Taft, W. H., Ethics in Service, Yale University Press, New Haven (1915). 

Thornton, Edward M., A Treatise on Attorneys at Law, Edward Thomp- 
son Co., Newport, N. Y. (1914), 2 vols. 

Warvelle, G. W., Legal Ethics, Callaghan & Co., Chicago (2d ed. 1920). 


3. CASEBOOKS AND COLLECTIONS OF MATERIALS 


Arant, H. W., Cases on Legal Ethics, Callaghan & Co., Chicago (1933). 

Cheatham, E. E., Cases and Materials on the Legal Profession, Founda- 
tion Press, Inc., Chicago (1938). (Contains an excellent selected bib- 
liography.) 

Costigan, G. P., Cases on the Legal Profession and Its Ethics, West Pub- 
lishing Co., St. Paul, Minn. (1933). 

Hicks, C. F., Organization and Ethics of Bench and Bar, Lawyers Co- 
operative Publishing Co., Rochester, N. Y. (1932). (Contains an ex- 
cellent selected bibliography.) 


A Lrprary For A Practicinc LAWYER 


It is not too soon for the law student to begin thinking about a library for a prac- 
ticing lawyer. A pamphlet entitled Rules for Admission to the Bar, published by West 
Publishing Company, contains library suggestions for practice in the several states and 
territories of the United States. In North Carolina the following books should make 
a reasonable point of departure: 


American Jurisprudence, and Supplements, Bancroft-Whitney Co., San 
Francisco Lawyers Co-operative Publishing Co., Rochester and New 
York (1936- _—+).. 

Department of Justice of the State of North Carolina, General Statutes of 
North Carolina of 1943, Michie Co., Law Publishers, Charlottesville, 
Va. (1943), 4 vols. 

Douglas, R. D., ed., Forms, Michie Co., Charlottesville, Va. and Harrison 
Co., Atlanta, Ga. (1941), 3 vols. 

Federal Tax Service 

Law Dictionary 
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McIntosh, A. C., North Carolina Practice and Procedure in Civil Cases, 
West Publishing Co., St. Paul, Minn. (1929). 

Mordecai, S. F., Law Lectures, Commercial Printing Co., Raleigh, N. C. 
(2d ed. 1916), 2 vols. 

North Carolina State Reports, Cases Argued and Determined in the Su- 
preme Court of North Carolina, including advance sheets (or South 
Eastern Reporter). 

North Carolina and Southeastern Digest, West Publishing Co., St. Paul, 
Minn. 

Shepard’s North Carolina Citations, and Supplements, Frank Shepard Co., 
New York (1913- » 

South Eastern Reporter, West Publishing Co., St. Paul, Minn. (or North 
Carolina State Reports). 
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